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FROM:	FROM:	 JudithJudith C.C. DunnDunn ~.lk1~.lk1 C.C. ~~ 
AssociateAssociate ChiefChief ~~~~I~~~~I (Domestic)(Domestic) 

SUBJECT:	SUBJECT:	 ElectronicallyElectronically TransmittedTransmitted EICEIC ReturnsReturns 

ISSUE:ISSUE: ThisThis memorandummemorandum addressesaddresses whetherwhether thethe ServiceService maymay issueissue refundsrefunds toto 
certaincertain taxpayerstaxpayers whowho electronicallyelectronically filedfiled FormsForms 10401040 claimingclaiming thethe earnedearned incomeincome 
creditcredit (EIC).(EIC). PursuantPursuant toto §§ 32(k)32(k) andand thethe regulationsregulations thereunder,thereunder, thesethese returnsreturns 
shouldshould havehave been,been, butbut werewere not,not, accompaniedaccompanied byby aa FormForm 8862,8862, InformationInformation toto ClaimClaim 
EarnedEarned IncomeIncome CreditCredit AfterAfter Disallowance.Disallowance. 
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1.1. RejectionRejection CodeCode 600600 indicatesindicates thatthat thethe returnreturn isis missingmissing aa FormForm 8862.8862. FormForm 88628862 isis 
generallygenerally requiredrequired toto claimclaim thethe EICEIC afterafter previousprevious disallowancedisallowance ofof thethe credit.credit. 
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DISCUSSION:DISCUSSION: SectionSection 6402(a)6402(a) ofof thethe CodeCode andand §§ 301.6402·1301.6402·1 (a)(a) ofof thethe IncomeIncome TaxTax 
RegulationsRegulations provideprovide thatthat thethe CommissionerCommissioner maymay refundrefund anyany overpayment.overpayment. RefundsRefunds 
ofof overpaymentsoverpayments maymay notnot bebe allowedallowed oror mademade afterafter thethe expirationexpiration ofof thethe periodperiod ofof 
limitationslimitations unless,unless, beforebefore thethe expirationexpiration ofof thethe periodperiod ofof limitationslimitations prescribedprescribed byby 
§§ 6511,6511, aa claimclaim hashas beenbeen filedfiled byby thethe taxpayer.taxpayer. InIn thethe casecase ofof anan overpaymentoverpayment ofof 
incomeincome taxes,taxes, aa claimclaim forfor refundrefund ofof anan overpaymentoverpayment isis mademade onon thethe appropriateappropriate 
incomeincome taxtax returnreturn oror onon FormForm 1040X1040X ifif thethe incomeincome taxtax returnreturn hashas beenbeen filed.filed. TheThe 
Commissioner'sCommissioner's authorityauthority toto scheduleschedule aa refundrefund isis predicatedpredicated onon aa determinationdetermination thatthat 
thethe taxpayertaxpayer hashas overpaidoverpaid thethe taxtax liability.liability. InIn thethe presentpresent case,case, andand assumingassuming thatthat 
nono otherother -refund-refund freeze-freeze- conditionsconditions areare present,present, thethe authorityauthority ofof thethe CommissionerCommissioner 
toto refundrefund anan overpaymentoverpayment turnsturns onon thethe EICEIC claimedclaimed byby thethe taxpayertaxpayer underunder §§ 32.32. 

SectionSection 32(k)(2)32(k)(2) providesprovides 

InIn thethe casecase ofof aa taxpayertaxpayer whowho isis denieddenied creditcredit underunder thisthis sectionsection forfor anyany 
taxabletaxable yearyear asas aa resultresult ofof thethe deficiencydeficiency proceduresprocedures ...... ,, nono creditcredit shallshall bebe 
allowedallowed underunder thisthis sectionsection forfor anyany subsequentsubsequent taxabletaxable yearyear unlessunless thethe 
taxpayertaxpayer providesprovides suchsuch informationinformation asas thethe SecretarySecretary maymay requirerequire toto 
demonstratedemonstrate eligibilityeligibility forfor suchsuch credit.credit. 

SectionSection 1.32-3T1.32-3T ofof thethe temporarytemporary regulationsregulations providesprovides thatthat 

InIn thethe casecase ofof aa taxpayertaxpayer [who[who hashas beenbeen denieddenied anan EICEIC asas aa resultresult ofof thethe 
deficiencydeficiency procedures],procedures], andand exceptexcept asas otherwiseotherwise providedprovided byby thethe 
Commissioner,Commissioner, nono claimclaim forfor thethe EICEIC filedfiled subsequentsubsequent toto thethe denialdenial isis allowedallowed 
unlessunless thethe taxpayertaxpayer properlyproperly completescompletes FormForm 8862,8862, InformationInformation ToTo ClaimClaim 
EarnedEarned IncomeIncome CreditCredit AfterAfter Disallowance,Disallowance, demonstratingdemonstrating eligibilityeligibility forfor thethe 
EICEIC andand otherwiseotherwise isis eligibleeligible forfor thethe EIC.EIC. [emphasis[emphasis added.]added.] 

Thus,Thus, asas providedprovided byby thethe regulation,regulation, thethe CommissionerCommissioner maymay permitpermit thethe EICEIC toto bebe 
claimedclaimed afterafter disallowancedisallowance inin situationssituations wherewhere thethe FormForm 88628862 hashas notnot beenbeen filed.filed. 
However,However, thethe preamblepreamble toto thethe regulationregulation indicatesindicates thatthat thethe delegationdelegation ofof authorityauthority 
waswas basedbased onon thethe understandingunderstanding thatthat therethere maymay bebe circumstancescircumstances inin whichwhich thethe 
CommissionerCommissioner mightmight wantwant evidenceevidence inin additionaddition toto FormForm 8862.8862. Nevertheless,Nevertheless, thethe 
languagelanguage ofof §§ 1.32-3T(c)1.32-3T(c) isis notnot limitedlimited onlyonly toto circumstancescircumstances inin whichwhich thethe 
CommissionerCommissioner decidesdecides thatthat additionaladditional evidenceevidence isis necessary.necessary. Accordingly,Accordingly, 
§§ 1.32-3T(c)1.32-3T(c) maymay bebe readread toto permitpermit thethe CommissionerCommissioner toto reducereduce oror waivewaive 
evidentiaryevidentiary requirementsrequirements inin appropriateappropriate circumstances.circumstances. 
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WeWe areare awareaware ofof nono requirementrequirement inin publishedpublished proceduresprocedures thatthat wouldwould requirerequire thethe 
refundsrefunds toto bebe paidpaid priorprior toto receivingreceiving thethe FormForm 8862.8862.22 WithWith respectrespect toto thethe E-FileE-File 
programprogram andand directdirect depositdeposit ofof refunds,refunds, sectionsection 99 ofof Rev.Rev. Proc.Proc. 98-50,98-50, 
1998-381998-38 I.R.B.I.R.B. 8,8, statesstates thatthat thethe ServiceService doesdoes notnot guaranteeguarantee aa specificspecific datedate byby 
whichwhich aa refundrefund willwill bebe directlydirectly depositeddeposited inin thethe taxpayer'staxpayer's financialfinancial institutioninstitution 
account.account. Further,Further, thethe IRSIRS willwill ordinarilyordinarily processprocess aa requestrequest forfor directdirect deposit,deposit, butbut 
reservesreserves thethe rightright toto issueissue aa paperpaper refundrefund check.check. 

ThisThis memorandummemorandum hashas beenbeen coordinatedcoordinated withwith thethe OfficeOffice ofof thethe AssociateAssociate ChiefChief 
CounselCounsel (Employee(Employee BenefitsBenefits andand ExemptExempt Organizations),Organizations), whichwhich hashas jurisdictionjurisdiction 
overover §§ 32.32. 

cc:� Mr.Mr. Rossotti,Rossotti, CommissionerCommissionercc: 
Mr.Mr. Wenzel,Wenzel, DeputyDeputy CommissionerCommissioner ofof OperationsOperations 
Mr.Mr. Dalrymple,Dalrymple, ChiefChief OperationsOperations OfficerOfficer 
Mr.Mr. Cosgrave,Cosgrave, ChiefChief InformationInformation OfficerOfficer 
Mr.Mr. Brown,Brown, ChiefChief CounselCounsel 
Mr.Mr. Oveson,Oveson, TaxpayerTaxpayer AdvocateAdvocate 
Ms.Ms. Marks,Marks, DeputyDeputy AssociateAssociate ChiefChief CounselCounsel (EBEO)(EBEO) 
Mr.Mr. Fernandez,Fernandez, DeputyDeputy AssistantAssistant ChiefChief CounselCounsel (IT&A)(IT&A) 
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2.2. DelayDelay inin issuingissuing aa refundrefund maymay resultresult inin thethe allowanceallowance ofof interestinterest payablepayable underunder thethe 
45-day45-day rulerule setset forthforth inin sectionsection 66116611 (e).(e). 


