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FROM:FROM: CynthiaCynthia J.J. MattsoMattso ~~~~~~ //A~~//A~~ 
AssistantAssistant ChiefChief CC elel (( tt rnationrnation 

SUBJECT:SUBJECT: TaxTax TreatyTreaty SecrecySecrecy andand NARANARA 

ThisThis respondsresponds toto youryour requestrequest forfor aa legallegal opinionopinion concerningconcerning aa RecordsRecords ControlControl 
SystemSystem (hereafter(hereafter "RCS")"RCS") thatthat waswas proposedproposed byby thethe IRSIRS andand approvedapproved byby thethe 
NationalNational ArchivesArchives (hereafter(hereafter "NARA")"NARA") inin 1988.1988. TheThe RCSRCS coverscovers certaincertain filesfiles 
maintainedmaintained byby thethe AssistantAssistant CommissionerCommissioner (International).(International). Specifically.Specifically. pursuantpursuant toto 
thethe RCS.RCS. documentsdocuments thatthat areare InternationalInternational OrganizationOrganization FilesFiles areare classifiedclassified asas 
"permanent~'"permanent~' andand must-be.must-be. transferred_transferred_to_to_ NARAJrL5:yearNARAJrL5:year blocksblocks whenwhen 3030 y'earsy'ears old.old. 
TheThe transfertransfer ofof recordsrecords fromfrom thethe IRSIRS toto thethe NationalNational ArchivesArchives isis scheduledscheduled toto beginbegin 
inin 20012001 andand willwill presumablypresumably includeinclude recordsrecords relatingrelating toto 19661966 throughthrough 1970.1970. 
InternationalInternational OrganizationOrganization FilesFiles areare describeddescribed asas followsfollows inin thethe RCS:RCS: 

VariousVarious documents,documents, includingincluding booksbooks andand agendasagendas ofof meetingsmeetings ofof 
internationalinternational organizations,organizations, cooperativecooperative groupsgroups suchsuch asas PATA,PATA, GroupGroup ofof 
Four,Four, andand thethe OECDOECD [hereafter[hereafter "Files"]."Files"]. 

Specifically.Specifically. thethe FilesFiles containcontain pre-meetingpre-meeting correspondence;correspondence; discussiondiscussion papers;papers; 
talkingtalking outlines;outlines; overviewsoverviews ofof discussiondiscussion topics;topics; presspress releases;releases; briefingbriefing books;books; andand 
meetingmeeting agendas.agendas. TheThe FilesFiles dodo notnot containcontain taxpayer-specifictaxpayer-specific information.information. AfterAfter 
transfertransfer toto NA~NA~ thethe documentsdocuments willwill bebe openopen toto publicpublic inspection.inspection. 

InIn 1988,1988, thethe IRSIRS apparentlyapparently diddid notnot recognizerecognize thatthat somesome ofof thethe documentsdocuments coveredcovered 
byby thethe RCSRCS werewere receivedreceived byby thethe U.S.U.S. competentcompetent authorityauthority pursuantpursuant toto exchangesexchanges 
ofof informationinformation underunder bilateralbilateral incomeincome taxtax treatiestreaties or,or, inin thethe casecase ofof documentsdocuments 
relatingrelating toto thethe OrganizationOrganization ofof EconomicEconomic Coo'p"eraiionCoo'p"eraiion an-cfan-cf Development:Development: anan 
internationalinternational convention.convention. YouYou askedasked usus whetherwhether therethere isis aa basisbasis forfor thethe IRSIRS toto 
assertassert thatthat publicpublic accessaccess toto thethe FilesFiles isis barred,barred, regardlessregardless ofof thethe ageage ofof thethe 
documents.documents. IfIf therethere isis suchsuch aa basis,basis, thethe IRSIRS willwill requestrequest thatthat NARANARA givegive thethe FilesFiles 
furtherfurther protection,protection, pursuantpursuant toto TitleTitle 44,44, sec.sec. 21082108 (Responsibility(Responsibility forfor custody,custody, use,use, 
andand withdrawalwithdrawal ofof records),records), whichwhich containscontains thethe following:following: 
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whenwhen thethe headhead ofof aa FederalFederal agencyagency states,states, inin writing,writing, restrictionsrestrictions thatthat appearappear 
toto himhim toto bebe necessarynecessary oror desirabledesirable inin thethe publicpublic interestinterest withwith respectrespect toto thethe 
useuse oror examinationexamination ofof recordsrecords beingbeing consideredconsidered forfor transfertransfer fromfrom hishis custodycustody 
toto thethe Archivist,Archivist, thethe ArchivistArchivist shall,shall, ifif hehe concurs,concurs, ,, [sic][sic] imposeimpose suchsuch 
restrictionsrestrictions onon thethe recordsrecords soso transferred,transferred, andand maymay notnot relaxrelax oror removeremove suchsuch 
restrictionsrestrictions withoutwithout thethe writtenwritten concurrenceconcurrence ofof thethe headhead ofof thethe ~gency~gency fromfrom 
whichwhich thethe materialmaterial waswas transferred....transferred.... .. 

AA substantialsubstantial portionportion ofof thethe documentsdocuments inin questionquestion consistconsist ofof briefingbriefing booksbooks for
for
 
meetingsmeetings ofof thethe PacificPacific AssociationAssociation ofof TaxTax AdministratorsAdministrators (hereafter(hereafter "PATA")"PATA") ,, the
the
 
GroupGroup ofof 4,4, andand thethe OrganizationOrganization ofof EconomicEconomic CooperationCooperation andand Development
Development
 
(hereafter(hereafter "OECD").
"OECD").
 

ForFor thethe reasonsreasons explainedexplained below,below, itit isis ourour viewview thatthat itit wouldwould bebe aa violationviolation ofof the
the
 
treatytreaty obligationsobligations ofof thethe UnitedUnited StatesStates forfor thethe IRSIRS toto turnturn overover toto NARANARA certaincertain of
of
 
thethe informationinformation inin questionquestion thatthat waswas receivedreceived byby thethe U.S.U.S. competentcompetent authorityauthority from
from
 
aa treatytreaty partnerpartner oror fromfrom thethe OECDOECD withwith aa restrictedrestricted classificationclassification..
 


.. ---------- __ _-----......_----- --_._----_._-- -- --_--_ ...._----------_._-~_----------_._-~ _._-­........ _._--
BackgroundBackground 

PATAPATA waswas organizedorganized inin 19801980 andand isis composedcomposed ofof representativesrepresentatives ofof thethe national
national
 
taxtax adm,inistrationsadm,inistrations ofof thethe UnitedUnited States,States, Canada,Canada, Australia,Australia, andand Japan.Japan. PATA
PATA
 
generallygenerally holdsholds twotwo meetingsmeetings aa year,year, aa meetingmeeting ofof competentcompetent authoritiesauthorities inin the
the
 
SpringSpring andand aa meetingmeeting ofof commissionerscommissioners inin thethe Fall.Fall. SpecificSpecific taxpayerstaxpayers areare not
not
 
discusseddiscussed atat thesethese meetings,meetings, althoughalthough lowerlower levellevel workingworking groupsgroups maymay focusfocus on
on
 
particularparticular industriesindustries oror typestypes ofof taxpayers.taxpayers. ExchangesExchanges ofof informationinformation between
between
 
PATAPATA membersmembers areare mademade pursuantpursuant toto andand inin accordanceaccordance withwith thethe exchangeexchange of
of
 
informationinformation articlesarticles inin thethe bilateralbilateral taxtax conventionsconventions betweenbetween thethe membermember States.
States.
 

TheThe GroupGroup ofof 44 i~i~ similarsimilar inin organizationorganization toto PATAPATA andand isis composedcomposed ofof 
representativesrepresentatives ofof thethe taxtax administrationsadministrations ofof thethe UnitedUnited States,States, thethe UnitedUnited Kingdom,Kingdom, 
GermanyGermany andand France.France. AsAs isis thethe casecase withwith PATA,PATA, exchangesexchanges ofof informationinformation areare 
mademade pursuantpursuant toto andand inin accordanceaccordance withwith thethe exchangeexchange ofof informationinformation articlesarticles inin 
thethe bilateralbilateral taxtax conventionsconventions betweenbetween thethe membermember States;States; andand individualindividual ~ases~ases andand 
taxpayer-specifictaxpayer-specific informationinformation areare notnot discusseddiscussed oror exchangedexchanged inin connectionconnection withwith thethe 
Group'sGroup's activities.activities. 

InIn contrastcontrast toto PATAPATA andand thethe GroupGroup ofof 4,4, informationinformation exchangesexchanges betweenbetween membermember 
countriescountries ofof thethe OECDOECD areare notnot mademade underunder thethe authorityauthority ofof exchangeexchange ofof informationinformation 
articlesarticles inin bilateralbilateral taxtax treaties.treaties. 

TheThe ConventionConvention onon thethe OrganisationOrganisation forfor EconomicEconomic Co-OperationCo-Operation andand DevelopmentDevelopment 
waswas signedsigned onon DecemberDecember 14,1960,14,1960, ratifiedratified byby thethe U.S.U.S. SenateSenate onon MarchMarch 16,16, 1961,1961, 
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andand enteredentered intointo forceforce asas toto thethe UnitedUnited StatesStates onon SeptemberSeptember 30,30, 1961.1961. UnderUnder 
ArticleArticle 33 ofof thethe Convention,Convention, thethe membermember StatesStates areare requiredrequired toto 

(a)(a) keepkeep eacheach otherother informedinformed andand furnishfurnish thethe OrganisationOrganisation withwith 
informationinformation necessarynecessary forfor thethe accomplishmentaccomplishment ofof itsits tasks;tasks; 

(b)(b) consultconsult togethertogether onon aa continuingcontinuing basis,basis, carrycarry outout studiesstudies andand 
participateparticipate inin agreedagreed projects;projects; andand 

(c)(c) co-operateco-operate closelyclosely andand wherewhere appropriate,appropriate, take
take
 
coordinatedcoordinated action.
action.
 

ItIt isis pursuantpursuant toto ArticleArticle 33 thatthat exchangesexchanges ofof informationinformation inin connectionconnection withwith OECD
OECD
 
activitiesactivities areare mademade betweenbetween thethe Organization'sOrganization's members.
members.
 

DISCUSSIONDISCUSSION 

I.I. PATAPATA andand GroupGroup ofof 44 
.---.--- ---- ---- ........ ---------------.----------------.- ---- ---_.---_.____ _-------­...._-------­

1.1. ExchangeExchange ofof informationinformation articlesarticles 

EachEach ofof thethe treatiestreaties betweenbetween thethe UnitedUnited StatesStates andand thethe membersmembers ofof PATAPATA andand thethe 
GroupGroup ofof 44 containscontains anan exchangeexchange ofof informationinformation articlearticle thatthat authorizesauthorizes thethe 
ContractingContracting StatesStates toto exchangeexchange informationinformation thatthat isis relevantrelevant toto thethe administrationadministration ofof 
thethe treatytreaty oror toto thethe administrationadministration ofof aa domesticdomestic taxtax thatthat isis coveredcovered byby thethe treaty.treaty. 
Further,Further, eacheach ofof thesethese articlesarticles containscontains aa nondisclosurenondisclosure provision,provision, asas follows:follows: 

a.a. IncomeIncome taxtax treatiestreaties betweenbetween thethe UnitedUnited StatesStates andand PATAPATA countries:countries: 

AustraliaAustralia 

ArticleArticle 2525 ofof thethe UnitedUnited States-AustraliaStates-Australia IncomeIncome TaxTax Convention,Convention, TIASTIAS 10773,10773, 
1986-21986-2 C.B.C.B. 220,220, thatthat enteredentered intointo forceforce onon OctoberOctober 31,1983,31,1983, includesincludes thethe 
following:following: 

(1)(1) TheThe competentcompetent authoritiesauthorities shallshall exchangeexchange suchsuch informationinformation asas isis 
necessarynecessary forfor carryingcarrying outout thethe provisionsprovisions ofof thisthis ConventionConvention oror forfor thethe 
preventionprevention ofof fraudfraud oror forfor thethe administrationadministration ofof statutorystatutory provisionsprovisions 
concerningconcerning taxestaxes toto whichwhich thisthis ConventionConvention appliesapplies providedprovided thethe informationinformation isis 
ofof aa classclass thatthat cancan bebe obtainedobtained underunder thethe lawslaws andand administrativeadministrative practicespractices ofof 
eacheach ContractingContracting StateState withwith respectrespect toto itsits ownown taxes.taxes. 
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(2)(2) AnyAny informationinformation soso exchangedexchanged shallshall bebe treatedtreated asas secretsecret andand shallshall 
notnot bebe discloseddisclosed toto anyany personspersons otherother thanthan thosethose (including(including aa CourtCourt oror 
administrativeadministrative body)body) concernedconcerned withwith thethe assessment,assessment, collection,collection, 
administrationadministration oror enforcementenforcement of,of, oror withwith litigationlitigation withwith respectrespect to,to, thethe taxestaxes 
toto whichwhich thisthis ConventionConvention applies.applies. [Emphasis[Emphasis added.]added.] 

TheThe 19831983 treatytreaty withwith AustraliaAustralia replacedreplaced aa 19531953 treaty.treaty. ArticleArticle XVIIIXVIII ofof thethe 19531953 
treaty,treaty, concerningconcerning exchangesexchanges ofof information,information, isis substantiallysubstantially identicalidentical toto ArticleArticle 2525 
ofof thethe currentcurrent treaty.treaty. 

CanadaCanada 

ArticleArticle XXVIIXXVII ofof thethe UnitedUnited States-CanadaStates-Canada IncomeIncome TaxTax Convention,Convention, TIASTIAS 11087,11087, 
1986-21986-2 C.B.C.B. 258,258, effectiveeffective AugustAugust 16,16, 1984,1984, includesincludes thethe following:following: 

1.1. TheThe competentcompetent authoritiesauthorities ofof thethe ContractingContracting StatesStates shallshall exchangeexchange 
suchsuch informationinformation asas isis relevantrelevant forfor carryingcarrying outout thethe provisionsprovisions ofof thisthis 
ConventionConvention oror ofof thethe domesticdomestic lawslaws ofof thethe ContractingContracting StatesStates concerningconcerning 
'taxes'taxes toto 'whittf'whittf ttrettre 'Congentlon-apptle-s·.::-:'Congentlon-apptle-s·.::-: 

** ** ** 
AnyAny informationinformation receivedreceived byby aa ContractingContracting StateState shallshall bebe treatedtreated asas secretsecret inin 
thethe samesame mannermanner asas informationinformation obtainedobtained underunder thethe taxationtaxation lawslaws ofof thatthat 
StateState andand shallshall bebe discloseddisclosed onlyonly toto personspersons oror authoritiesauthorities (including(including courtscourts 
andand administrativeadministrative bodies)bodies) involvedinvolved inin thethe assessmentassessment oror collectioncollection of,of, thethe 
administrationadministration andand enforcementenforcement inin respectrespect of,of, oror thethe determinationdetermination ofof appealsappeals 
inin relationrelation toto taxestaxes toto whichwhich thethe ConventionConvention appliesapplies or,or, notwithstandingnotwithstanding 
paragraphparagraph 4,4, inin relationrelation toto taxestaxes imposedimposed byby aa politicalpolitical subdivisionsubdivision oror locallocal 
authorityauthority ofof aa ContractingContracting StateState thatthat areare substantiallysubstantially similarsimilar toto thethe taxestaxes 
coveredcovered byby thethe ConventionConvention underunder ArticleArticle IIII (Taxes(Taxes Covered).Covered). SuchSuch personspersons 
oror authoritiesauthorities shallshall useuse thethe informationinformation onlyonly forfor suchsuch purposes.purposes. TheyThey maymay 
disclosedisclose thethe informationinformation inin publicpublic courtcourt proceedingsproceedings oror inin judicialjudicial decisionsdecisions........ 
[Emphasis[Emphasis added.]added.] .. 

TheThe 19841984 treatytreaty withwith CanadaCanada replacedreplaced aa 19421942 treaty.treaty. TheThe exchangeexchange ofof informationinformation 
articlearticle inin thethe 19421942 treatytreaty diddid notnot containcontain aa nondisclosurenondisclosure provision.provision. 

JapanJapan 

ArticleArticle 2626 ofof thethe UnitedUnited States-JapanStates-Japan IncomeIncome TaxTax Convention,Convention, TIASTIAS 7365,7365, 1973-11973-1 
C.B.C.B. 630,630, thatthat enteredentered intointo forceforce onon JulyJuly 9,9, 1972,1972, includesincludes t.het.he following:following: 

(1)(1) TheThe competentcompetent authoritiesauthorities ofof thethe ContractingContracting StatesStates shallshall exchangeexchange 
suchsuch informationinformation asas isis pertinentpertinent toto carryingcarrying outout thethe provisionsprovisions ofof thisthis 



•
•
 
55 

ConventionConvention oror preventingpreventing fraudfraud oror fiscalfiscal evasionevasion inin relationrelation toto thethe taxestaxes whichwhich 
areare thethe subjectsubject ofof thisthis Convention.Convention. AnyAny informationinformation soso exchangedexchanged shallshall bebe 
treatedtreated asas secretsecret andand shallshall notnot bebe discloseddisclosed toto anyany personspersons otherother thanthan thosethose 
(including(including aa courtcourt oror administrativeadministrative body)body) concernedconcerned withwith assessment,assessment, 
collection.collection. enforcement,enforcement, oror prosecutionprosecution inin respectrespect ofof thethe taxestaxes whichwhich areare thethe 
subjectsubject ofof thisthis Convention.Convention. [Emphasis[Emphasis added.]added.] 

TheThe 19721972 treatytreaty withwith JapanJapan replacedreplaced aa 19541954 treaty.treaty. ArticleArticle XVII(1)XVII(1) ofof thethe 19541954 
treaty.treaty. concerningconcerning exchangesexchanges ofof information,information, isis substantiallysubstantially identicalidentical toto ArticleArticle 2626 
ofof thethe currentcurrent treaty.treaty. 

b.b. IncomeIncome taxtax treatiestreaties betweenbetween thethe UnitedUnited StatesStates andand GroupGroup ofof 44 countries:countries: 

FranceFrance 

ArticleArticle 2727 ofof thethe UnitedUnited States-FranceStates-France IncomeIncome TaxTax Convention,Convention, thatthat enteredentered intointo 
forceforce onon DecemberDecember 30,30, 1995,1995, includesincludes thethe following:following: 

---- -.-. -- -- ---- -- 0_"1:0_"1: TheThe competentcompetent autllofitiesautllofities anneanne -CcfntractffigSfafes-CcfntractffigSfafes snailsnail exchangeexchange 
suchsuch informationinformation asas isis pertinentpertinent forfor carryingcarrying outout thethe provisionsprovisions ofof thisthis 
ConventionConvention andand ofof thethe domesticdomestic lawslaws ofof thethe ContractingContracting StatesStates concerningconcerning 
taxestaxes coveredcovered byby thisthis ConventionConvention insofarinsofar asas thethe taxationtaxation thereunderthereunder isis notnot 
contrarycontrary toto thisthis ConventionConvention........ AnyAny informationinformation receivedreceived byby aa ContractingContracting 
StateState shallshall bebe treatedtreated asas secretsecret inin thethe samesame mannermanner asas informationinformation obtainedobtained 
underunder thethe domesticdomestic lawslaws ofof thatthat StateState andand shallshall bebe discloseddisclosed onlyonly toto 
personspersons oror authoritiesauthorities (including(including courtscourts andand administrativeadministrative bodies)bodies) involvedinvolved inin 
thethe assessment,assessment, collection,collection, oror administrationadministration of,of, thethe enforcementenforcement oror 
prosecutionprosecution inin respectrespect of,of, oror thethe determinationdetermination ofof appealsappeals inin relationrelation to,to, thethe 
taxestaxes coveredcovered byby thisthis Convention.Convention. SuchSuch personspersons oror authoritiesauthorities shallshall useuse thethe 
informatiooinformatioo onlyonly forfor suchsuch purposes.purposes. TheyThey maymay disclosedisclose thethe informationinformation inin 
publicpublic courtcourt proceedingsproceedings oror inin judicialjudicial decisions.decisions. [Emphasis[Emphasis added.]added.] 

TheThe 19951995 treatytreaty withwith FranceFrance replacedreplaced aa 19671967 treaty.treaty. ArticleArticle 2626 ofof thethe 19671967 treaty,treaty, 
concerningconcerning exchangesexchanges ofof information,information, isis substantiallysubstantially identicalidentical toto ArticleArticle 27(1)27(1) ofof thethe 
currentcurrent treaty.treaty. 

GermanyGermany 

ArticleArticle 2626 ofof thethe UnitedUnited States-GermanyStates-Germany IncomeIncome TaxTax Convention,Convention, thatthat enteredentered intointo 
forceforce onon AugustAugust 21,21, 1991,1991, includesincludes thethe following:following: 

1.1. TheThe competentcompetent authoritiesauthorities ofof thethe ContractingContracting StatesStates shallshall exchangeexchange 
suchsuch informationinformation asas isis necessarynecessary forfor carryingcarrying outout thethe provisionsprovisions ofof thethe 
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ConventionConvention andand ofof thethe domesticdomestic lawlaw ofof thethe ContractingContracting StatesStates concerningconcerning 
taxestaxes coveredcovered byby thisthis ConventionConvention insofarinsofar asas thethe taxationtaxation thereunderthereunder isis notnot 
contrarycontrary toto thisthis ConventionConvention........ AnyAny informationinformation receivedreceived byby aa ContractingContracting 
StateState shallshall bebe treatedtreated asas secretsecret inin thethe samesame mannermanner asas informationinformation obtainedobtained 
underunder thethe domesticdomestic lawslaws ofof thatthat StateState andand shallshall bebe discloseddisclosed onlyonly toto personspersons 
oror authoritiesauthorities (including(including courtscourts andand administrativeadministrative bodies)bodies) involyedinvolyed inin thethe 
assessment,assessment, collection,collection, oror administrationadministration of,of, thethe enforcementenforcement oror prosecutionprosecution 
inin respectrespect of,of, oror thethe determinationdetermination ofof appealsappeals inin relationrelation toto thethe taxestaxes coveredcovered 
byby thisthis Convention.Convention. SuchSuch personspersons oror authoritiesauthorities shallshall useuse thethe informationinformation 
onlyonly forfor suchsuch purposes.purposes. TheyThey maymay disclosedisclose thethe informationinformation inin publicpublic courtcourt 
proceedingsproceedings oror inin judicialjudicial decision,decision, unlessunless thethe competentcompetent authorityauthority ofof thethe 
ContractingContracting StateState supplyingsupplying thethe informationinformation raisesraises anan objection.objection. [Emphasis[Emphasis 
added.]added.] 

TheThe 19911991 treatytreaty withwith GermanyGermany replacedreplaced aa 19541954 treaty.treaty. ArticleArticle XVI(1)XVI(1) ofof thethe 1954
1954
 
treaty,treaty, concerningconcerning exchangesexchanges ofof information,information, isis substantiallysubstantially identicalidentical toto Article
Article
 
26(1)26(1) ofof thethe currentcurrent treaty.
treaty.
 

ArticleArticle 2626 ofof thethe UnitedUnited States-UnitedStates-United KingdomKingdom IncomeIncome TaxTax Convention,Convention, TIASTIAS 9682,9682, 
1980-11980-1 C.B.C.B. 394,394, thatthat enteredentered intointo forceforce onon AprilApril 25,25, 1980,1980, includesincludes thethe follOWing:follOWing: 

(1)(1) TheThe competentcompetent authoritiesauthorities ofof thethe ContractingContracting StatesStates shallshall exchangeexchange 
suchsuch informationinformation (being(being informationinformation availableavailable underunder thethe respectiverespective taxationtaxation 
lawslaws ofof thethe ContractingContracting States)States) asas isis necessarynecessary forfor carryingcarrying outout thethe provisionsprovisions 
ofof thisthis ConventionConvention oror forfor thethe preventionprevention ofof fraudfraud oror thethe administrationadministration ofof 
statutorystatutory provisionsprovisions againstagainst legallegal avoidanceavoidance inin relationrelation toto thethe taxestaxes whichwhich areare 
thethe subjectsubject ofof thisthis Convention.Convention. AnyAny informationinformation soso exchangedexchanged shallshall bebe 
treatedtreated as_as_ secretsecret butbut maymay bebe discloseddisclosed toto personspersons (including(including aa courtcourt oror 
administrativeadministrative body)body) concernedconcerned withwith thethe assessment,assessment, collection,collection, enforcementenforcement 
oror prosecutionprosecution inin respectrespect ofof taxestaxes whichwhich areare thethe subjectsubject ofof thisthis Convention.Convention. 
[Emphasis[Emphasis added.]added.] 

TheThe 19801980 treatytreaty withwith thethe UnitedUnited KingdomKingdom replacedreplaced aa t9-46-treaty.-t9-46-treaty.- Article-XX(1}Article-XX(1} of-­of- ­
thethe 19461946 treaty,treaty, concerningconcerning exchangesexchanges ofof information,information, isis substantiallysubstantially identicalidentical toto 
ArticleArticle 26(1)26(1) ofof thethe currentcurrent treaty.treaty. 

TheThe exchangeexchange ofof informationinformation articlesarticles inin U.S.U.S. taxtax treatiestreaties authorizeauthorize onlyonly exchangesexchanges 
ofof informationinformation thatthat isis relevantrelevant toto administrationadministration ofof thethe specificspecific treatytreaty oror forfor thethe 
administrationadministration ofof aa coveredcovered taxtax ofof oneone ofof thethe ContractingContracting States.States. InformationInformation thatthat isis 
notnot relevantrelevant toto oneone ofof thesethese purposespurposes isis outsideoutside ofof thethe authorizationauthorization containedcontained inin 
thethe exchangeexchange ofof informationinformation articlesarticles and,and, therefore,therefore, isis outsideoutside ofof thethe protectionprotection fromfrom 
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disclosuredisclosure accordedaccorded byby thethe treaty.treaty. ForFor example,example, logisticallogistical informationinformation inin aa PATAPATA or
or 
GroupGroup ofof 44 briefingbriefing bookbook thatthat describesdescribes hotelshotels oror pointspoints ofof interestinterest atat aa meetingmeeting site
site 
isis notnot coveredcovered byby anan exchangeexchange ofof informationinformation articlearticle oror itsits protectionprotection from
from 
disclosure.disclosure. Similarly,Similarly, documentsdocuments inin thethe Service'sService's administrativeadministrative filefile forfor aa PATAPATA or
or 
GroupGroup ofof 44 meetingmeeting concerningconcerning datesdates andand locationslocations ofof meetingsmeetings andand briefings;
briefings; 
personalpersonal informationinformation ofof individualsindividuals whowho willwill attendattend meetings;meetings; andand cour:tesycour:tesy letters
letters 
sentsent afterafter aa meetingmeeting areare outsideoutside ofof thethe protectionprotection affordedafforded byby an-an- exchangeexchange of
of 
informationinformation article.
article. 

TheThe exchangeexchange ofof informationinformation articlesarticles inin U.S.U.S. taxtax treatiestreaties containcontain twotwo independentindependent 
restrictionsrestrictions onon thethe abilityability ofof thethe UnitedUnited StatesStates toto disclosedisclose informationinformation itit receivesreceives 
pursuantpursuant toto anan exchangeexchange ofof informationinformation article,article, bothboth ofof whichwhich mustmust bebe observedobserved 
beforebefore thethe informationinformation maymay bebe disclosed.disclosed. First,First, thethe secrecysecrecy clauseclause ofof thethe non­non­
disclosuredisclosure provisionsprovisions requiresrequires thethe UnitedUnited StatesStates toto treattreat anyany informationinformation receivedreceived asas 
secretsecret inin thethe samesame mannermanner asas informationinformation obtainedobtained underunder domesticdomestic iaws.iaws. Second,Second, 
andand inin addition,addition, thethe taxtax enforcementenforcement clauseclause ofof thethe non-disclosurenon-disclosure provisionsprovisions 
prohibitsprohibits thethe UnitedUnited StatesStates fromfrom disclosingdisclosing anyany informationinformation receivedreceived toto personspersons 
otherJhanotherJhan .th9_~~.th9_~~(includin.9(includin.9 aa courtcourt oror administrativeadministrative body)body) concernedconcerned withwith 
assessment,assessment, collection,collection, administration,administration, enforcementenforcement oror prosecufiOnprosecufiOn InIn respecl0ftl;;':he;;;---respecl0ftl;;':he;;;--- -­
taxestaxes coveredcovered byby thethe treaties.treaties. 

UnderUnder thethe secrecysecrecy clauseclause ofof thethe non-disclosurenon-disclosure provision,provision, information,information, includingincluding thethe 
identityidentity ofof thethe treatytreaty countrycountry fromfrom whichwhich thethe informationinformation waswas received,received, isis treatedtreated asas 
secretsecret (Le.(Le. non-disclosable)non-disclosable) byby thethe receivingreceiving treatytreaty partnerpartner inin thethe samesame mannermanner asas 
informationinformation obtainedobtained underunder thethe domesticdomestic lawslaws ofof thatthat country.1/country.1/ ForFor example,example, 
informationinformation receivedreceived byby thethe UnitedUnited StatesStates fromfrom aa treatytreaty partnerpartner thatthat containscontains 
taxpayertaxpayer specificspecific informationinformation wouldwould bebe treatedtreated asas taxpayertaxpayer returnreturn informationinformation underunder 
sectionsection 6103.6103. 

Second,Second, underunder ttlettle taxtax enforcementenforcement clause,clause, aa separateseparate andand independentindependent restrictionrestriction 
fromfrom thethe secrecysecrecy clause,clause, informationinformation thatthat isis receivedreceived fromfrom aa treatytreaty partner,partner, andand thatthat 
isis coveredcovered byby aa treatytreaty nondisclosurenondisclosure provision,provision, maymay notnot bebe discloseddisclosed toto personspersons oror 
authoritiesauthorities otherother thanthan thosethose concernedconcerned withwith thethe assessment,assessment, collection,collection, 
administration,administration, enforcementenforcement oror prosecutionprosecution of,of, oror withwith litigationlitigation withwith respectrespect to,to, thethe 
taxestaxes thatthat areare thethe subjectsubject mattermatter ofof thethe particularparticular treaty.treaty. AsAs an-an- example,example, suchsuch 
informationinformation maymay notnot bebe discloseddisclosed byby thethe receivingreceiving StateState toto otherother governmentgovernment 
agenciesagencies forfor non-taxnon-tax administrationadministration purposes.purposes. 

1/1/ AlthoughAlthough thethe treatytreaty withwith thethe UnitedUnited KingdomKingdom statesstates informationinformation "exchanged","exchanged", inin 
contrastcontrast toto informationinformation "received""received" maymay notnot bebe disclosed,disclosed, thethe ServiceService interpretsinterprets thethe U.K.U.K. 
treatytreaty asas protectingprotecting onlyonly informationinformation received.received. 

-- ­­
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ItIt isis ourour viewview thatthat disclosuredisclosure toto NARANARA ofof informationinformation receivedreceived fromfrom aa treatytreaty partner
partner
 
andand coveredcovered byby aa nondisclosurenondisclosure provisionprovision willwill violateviolate thethe treaty,treaty, sincesince NARANARA isis not
not
 
aa personperson concernedconcerned withwith thethe assessment,assessment, collection,collection, prosecution,prosecution, oror administration
administration
 
ofof aa taxtax coveredcovered byby thethe treaties.treaties. ThisThis prohibitionprohibition willwill requirerequire aa reviewreview ofof documents
documents
 
coveredcovered byby thethe RecordsRecords ControlControl SystemSystem toto withholdwithhold thosethose documentsdocuments thatthat contain
contain
 
oror referrefer toto informationinformation receivedreceived fromfrom ourour treatytreaty partners.
partners.
 

OurOur viewview thatthat NARANARA isis notnot aa personperson toto whichwhich thethe IRSIRS maymay disclosedisclose treatytreaty 
informationinformation isis notnot unlikeunlike thethe positionposition thatthat thethe IRSIRS tooktook withwith respectrespect toto taxtax returnreturn 
information.information. ThatThat is,is, priorprior toto amendmentamendment ofof sectionsection 61036103 inin thethe IRSIRS RestructuringRestructuring 
andand ReformReform ActAct ofof 1998,1998, P.L.P.L. 105-206,105-206, §§ 3702,3702, itit waswas thethe IRS'sIRS's positionposition thatthat 
sectionsection 61036103 barredbarred itit fromfrom turningturning overover taxtax returnreturn informationinformation toto NARA.NARA. P.L.P.L. 105­105­
206206 amendedamended sectionsection 61036103 byby addingadding subsectionsubsection (1)(17),(1)(17), inin part,part, asas follows:follows: 

DISCLOSUREDISCLOSURE TOTO NATIONALNATIONAL ARCHIVESARCHIVES ANDAND RECORDSRECORDS 
ADMINISTRATION.-TheADMINISTRATION.-The SecretarySecretary shall,shall, uponupon writtenwritten requestrequest fromfrom thethe 
ArchivistArchivist ofof thethe UnitedUnited States,States, disclosedisclose oror authorizeauthorize thethe disclosuredisclosure ofof returnsreturns 
~_n~~_n~ r~t!J.r.!1jnform~tJonr~t!J.r.!1jnform~tJon to.to. officersofficers a~_c!_ef!!l?loy-eesa~_c!_ef!!l?loy-ees ofof thethe NationalNational ArchivesArchives 
andand RecordsRecords AdministrationAdministration forfor purposespurposes of,of, andand onlyonly toto thethe extentextent necessarynecessary 
in,in, thethe appraisalappraisal ofof recordsrecords forfor destructiondestruction oror retention.retention. 

OurOur interpretationinterpretation ofof thethe scopescope ofof thethe exchangeexchange ofof informationinformation articlesarticles andand thethe non­non­
disclosuredisclosure provisionprovision isis alsoalso supportedsupported byby thethe officialofficial commentarycommentary accompanyingaccompanying the'the' 
OECDOECD ModelModel TaxTax ConventionConvention onon IncomeIncome andand onon CapitalCapital (hereafter(hereafter "OECD"OECD Model")Model") 
(1977(1977 andand 1997).1997). TheThe officialofficial commentarycommentary toto thethe exchangeexchange ofof informationinformation articlearticle inin 
thethe OECDOECD Model,Model, whichwhich articlearticle isis veryvery similarsimilar toto thosethose atat issueissue herein,herein, reflectsreflects thethe 
viewsviews ofof thethe UnitedUnited StatesStates onon implementationimplementation ofof thethe non-disclosurenon-disclosure provisionsprovisions ofof 
treaties,treaties, asas wellwell asas thethe viewsviews ofof thethe otherother OECDOECD membermember countries,countries, includingincluding 
Canada,Canada, Australia,Australia, Japan,Japan, France,France, Germany,Germany, andand thethe UnitedUnited Kingdom.Kingdom. TheThe officialofficial 
commentarycommentary incl!.ldesincl!.ldes thethe following:following: 

5.5. TheThe mainmain rulerule concerningconcerning thethe exchangeexchange ofof informationinformation isis containedcontained inin thethe 
firstfirst sentencesentence ofof thethe paragraph.paragraph. TheThe competentcompetent authoritiesauthorities ofof thethe ContractingContracting 
StatesStates shallshall exchangeexchange suchsuch informationinformation asas isis necessarynecessary toto securesecure thethe correctcorrect 
applicationapplication ofof thethe provisionsprovisions ofof thethe Conven-tion·Conven-tion·oror ofof thethe do-mestlc·Iaws·ofdo-mestlc·Iaws·oft~-­t~-­

ContractingContracting StatesStates concerningconcerning taxestaxes coveredcovered byby thethe ConventionConvention eveneven if,if, inin 
thethe latterlatter case,case, aa particularparticular ArticleArticle ofof thethe ConventionConvention needneed notnot bebe appliedapplied........ 
InIn orderorder toto keepkeep thethe exchangeexchange ofof informationinformation withinwithin thethe frameworkframework ofof thethe 
Convention,Convention, aa limitationlimitation toto thethe exchangeexchange ofof informationinformation isis setset soso thatthat 
informationinformation shouldshould bebe givengiven onlyonly insofarinsofar asas thethe nationalnational taxtax inin questionquestion isis 
coveredcovered byby thethe ConventionConvention andand thethe taxationtaxation underunder thethe domesticdomestic taxationtaxation lawslaws 
concernedconcerned isis notnot contrarycontrary toto thethe Convention.Convention. AnAn illustrationillustration maymay bebe citedcited inin 
thisthis connection:connection: aa requestrequest forfor informationinformation concerningconcerning thethe impositionimposition ofof aa 



99 

salessales taxtax needneed notnot bebe compliedcomplied withwith byby thethe requestedrequested StateState asas itit isis notnot 
coveredcovered byby thethe Convention.Convention. 

** ** ** 
11.11. ReciprocalReciprocal assistanceassistance betweenbetween taxtax administrationsadministrations isis feasiblefeasible onlyonly ifif eacheach 
administrationadministration isis assuredassured thatthat thethe otherother administrationadministration willwill treattreat withwith properproper 
confidenceconfidence thethe informationinformation whichwhich itit willwill receivereceive inin thethe coursecourse ofof theirtheir 
cooperation.cooperation. AtAt thethe samesame timetime maintenancemaintenance ofof suchsuch secrecysecrecy inin thethe receivingreceiving 
ContractingContracting StateState isis aa mattermatter ofof domesticdomestic laws.laws. ItIt isis thereforetherefore providedprovided inin 
paragraphparagraph 11 that,that, informationinformation communicatedcommunicated underunder thethe provisionsprovisions ofof thethe 
ConventionConvention shallshall bebe treatedtreated asas secretsecret inin thethe receivingreceiving StateState inin thethe samesame 
mannermanner asas informationinformation obtainedobtained underunder thethe domesticdomestic lawslaws ofof thatthat State.State. 
SanctionsSanctions forfor thethe violationviolation ofof suchsuch secrecysecrecy inin thatthat StateState willwill bebe governedgoverned byby 
thethe administrativeadministrative andand penalpenal lawslaws ofof thatthat State.State. 

12.12. TheThe informationinformation obtainedobtained maymay bebe discloseddisclosed onlyonly toto personspersons andand 
authoritiesauthorities involvedinvolved inin thethe assessmentassessment oror collectioncollection of,of, thethe enforcementenforcement oror 
prosecutionprosecution inin respectrespect of,of, oror thethe determinationdetermination ofof appealsappeals inin relationrelation to,to, thethe 
taxestaxes coveredcovered byby thethe Convention.Convention. ThisThis meansmeans thatthat thethe informationinformation maymay alsoalso 

'"	 bErbErco'mmunicated-to'co'mmunicated-to' th'e-taxp'ayer;-'his-proxy-or-to-ttre-witnes's'e's:-ih'eth'e-taxp'ayer;-'his-proxy-or-to-ttre-witnes's'e's:-ih'e'" 
informationinformation receivedreceived byby aa ContractingContracting StateState maymay bebe usedused byby suchsuch personspersons oror 
authoritiesauthorities onlyonly forfor thethe purposespurposes mentionedmentioned inin paragraphparagraph 1.1. IfIf thethe 
informationinformation appearsappears toto bebe ofof valuevalue toto thethe receivingreceiving StateState forfor otherother purposespurposes 
thanthan thosethose referredreferred to,to, thatthat StateState maymay notnot useuse thethe informationinformation forfor suchsuch otherother 
purposespurposes butbut itit mustmust resortresort toto meansmeans specificallyspecifically designeddesigned forfor thosethose 
purposespurposes (e.g.(e.g. inin casecase ofof aa non-fiscalnon-fiscal crime,crime, toto aa treatytreaty concerningconcerning jUdicialjUdicial 
assistance).assistance). [Emphasis[Emphasis added.]added.] 

OfficialOfficial CommentaryCommentary toto ArticleArticle 2626 ofof thethe 19771977 andand 19971997 OECDOECD Models,Models, paras.paras. 5,5, 
11,11, 12.12. 

--
TheThe 19971997 OECDOECD ModelModel containscontains thethe followingfollowing additional,additional, relevantrelevant commentary:commentary: 

12.112.1 UnderUnder thisthis Article,Article, informationinformation maymay notnot bebe discloseddisclosed toto authoritiesauthorities thatthat 
supervisesupervise thethe generalgeneral administrationadministration ofof thethe GovernmentGovernment ofof aa ContractingContracting 
State,State, butbut areare notnot involvedinvolved specificallyspecifically inin taxtax matters.matters. InIn their-bilateral­their-bilateral­
negotiations,negotiations, however,however, MemberMember countriescountries maymay agreeagree toto provideprovide forfor disclosuredisclosure 
toto suchsuch supervisorysupervisory bodies.bodies. 

OfficialOfficial CommentaryCommentary toto ArticleArticle 2626 ofof thethe 19971997 OECDOECD Model,Model, para.para. 12.1.12.1. 

RelianceReliance onon thethe OECDOECD ModelModel andand CommentaryCommentary isis appropriateappropriate forfor determiningdetermining thethe 
intentionintention ofof thethe ContractingContracting StatesStates withwith respectrespect toto thethe meaningmeaning ofof aa termterm inin anan 
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incomeincome taxtax treaty.treaty. See,~,See,~, TaiseiTaisei v.v. Commissioner,Commissioner, 104104 T.,e.T.,e. 535535 (1995);(1995); and
and
 
NorthNorth WestWest LifeLife AssuranceAssurance v.v. Commissioner,Commissioner, 107107 T.C.T.C. 363363 (1996).
(1996).
 

II.II. OrganizationOrganization forfor EconomicEconomic CooperationCooperation andand DevelopmentDevelopment 

InformationInformation exchangedexchanged betweenbetween membermember countriescountries ofof thethe DECODECO inin c~nnectionc~nnection with
with
 
DECODECO activitiesactivities areare exchangedexchanged pursuantpursuant toto thethe DECODECO ConventionConvention .and.and are
are
 
protectedprotected fromfrom disclosuredisclosure toto thethe extentextent requiredrequired byby thisthis Convention.
Convention.
 

ConfidentialityConfidentiality provisionsprovisions inin thethe OECOOECO ConventionConvention 

PursuantPursuant toto ArticleArticle 33 ofof thethe OECOOECO Convention,Convention, thethe membermember StatesStates areare requiredrequired to
to
 
exchangeexchange informationinformation toto fulfillfulfill thethe purposespurposes ofof thethe Organization;Organization; toto consultconsult andand work
work
 
togethertogether onon agreedagreed projects;projects; andand toto cooperatecooperate andand taketake coordinatedcoordinated action.
action.
 

1.1. ProceduresProcedures PriorPrior toto SeptemberSeptember 1.1. 19971997 

InIn 1962,1962, thethe OECDOECD adoptedadopted proceduresprocedures forfor thethe classificationclassification ofof documents.documents. TheThe 
OECO--aocl"finerits-j:='s-----­suhjectsuhject o(theo(the design-atTOn'ofleve'fsoTcclnficfenlialitydesign-atTOn'ofleve'fsoTcclnficfenliality ofof OECO--aocl"finerits-j:='s-----­

summarizedsummarized inin itemitem #109#109 ofof thethe OECOOECO ResolutionResolution dateddated MayMay 22,22, 1962.1962. TheThe 
resolutionresolution determineddetermined thatthat DECODECO documentsdocuments shouldshould bebe classifiedclassified atat oneone ofof thethe 
threethree followingfollowing levels:levels: 

CONFIDENTIALCONFIDENTIAL -- ForFor documents,documents, informationinformation oror textstexts thethe unauthorizedunauthorized 
disclosuredisclosure ofof whichwhich wouldwould seriouslyseriously prejudiceprejudice thethe interestsinterests ofof thethe 
OrganisationOrganisation oror anyany ofof itsits Members.Members. 

RESTRICTEDRESTRICTED -- ForFor documents,documents, informationinformation oror textstexts whichwhich shouldshould notnot bebe 
communicatedcommunicated exceptexcept forfor officialofficial purposes.purposes. 

--
GENERALGENERAL DISTRIBUTIONDISTRIBUTION -- ForFor documents,documents, informationinformation oror textstexts whichwhich areare 
neitherneither confidentialconfidential nornor restricted.restricted. 

Further,Further, thethe 19621962 resolutionresolution requiredrequired thethe Secretary-GeneralSecretary-General toto instituteinstitute proceduresprocedures 
toto ensureensure thatthat allall OECDOECD documentsdocuments areare classifiedclassified underunder oneone ofof thethe threethree cate'gories"cate'gories" 
andand askedasked thethe Secretary-GeneralSecretary-General andand membermember StatesStates "to"to ensureensure thethe securitysecurity ofof 
confidentialconfidential andand restrictedrestricted documents,documents, informationinformation oror texts."texts." 

InIn aa letterletter dateddated JanuaryJanuary 19,19, 19951995 fromfrom AssistantAssistant SecretarySecretary (Tax(Tax Policy)Policy) LeslieLeslie 
SamuelsSamuels toto U.S.U.S. SenatorSenator ByronByron DorganDorgan (who(who hadhad requestedrequested informationinformation regardingregarding 
OECDOECD transfertransfer pricingpricing policies),policies), Mr.Mr. SamuelsSamuels statedstated thatthat thethe UnitedUnited StatesStates isis 
requiredrequired toto complycomply withwith restrictionsrestrictions adoptedadopted byby thethe OECDOECD withwith respectrespect toto thethe 
disclosuredisclosure ofof itsits documents.documents. Mr.Mr. SamuelsSamuels furtherfurther notednoted thatthat documentsdocuments classifiedclassified 
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asas 'confidential''confidential' oror 'restricted,'restricted, ""maymay notnot bebe releasedreleased withoutwithout thethe priorprior agreementagreement ofof 
thethe OECDOECD membermember States.States.IIII 

2.2. ProceduresProcedures AfterAfter SeptemberSeptember 1.1. 19971997 

OnOn JulyJuly 10,10, 1997,1997, thethe OECDOECD CouncilCouncil adoptedadopted thethe "Resolution"Resolution onon thethe ~Iassification~Iassification 

andand DeclassificationDeclassification ofof Information".Information". ThisThis resolution,resolution, whichwhich containscontains newnew 
informationinformation classificationclassification categoriescategories isis effectiveeffective asas ofof SeptemberSeptember 1,1, 1997,1997, andand 
prospectivelyprospectively replacesreplaces thethe MayMay 22,22, 1962,1962, ResolutionResolution describeddescribed above.above. TheThe newnew 
classificationclassification categoriescategories areare similarsimilar toto thethe priorprior categoriescategories andand areare containedcontained inin 1111 22 
ofof thethe ResolutionResolution andand 11111111 5-85-8 ofof thethe "Annex""Annex" asas follows:follows: 

CONFIDENTIALCONFIDENTIAL -- forfor informationinformation thethe unauthorizedunauthorized disclosuredisclosure ofof whichwhich wouldwould 
seriouslyseriously prejudiceprejudice thethe interestsinterests ofof thethe OrganisationOrganisation oror anyany ofof itsits MemberMember countries.countries. 

FORFOR OFFICIALOFFICIAL USEUSE -- ForFor documents,documents, informationinformation oror textstexts whichwhich shouldshould notnot bebe 
communi'catedcommuni'cated exceptexcept forfor officialofficial purposes.purposes. 

U-NCLAssfFiE(:Y~U-NCLAssfFiE(:Y~ matenalwhosematenalwhose disclosuredisclosure woulCiwoulCi notnot prejudiceprejudice {fie{fie rnterestsrnterests onneonne 
OrganisationOrganisation oror itsits membermember countries.countries. 

TheThe newnew "Confidential""Confidential" categorycategory isis thethe samesame asas thethe classificationclassification underunder thethe earlierearlier 
resolution,resolution, andand thethe "Official"Official Use"Use" categorycategory roughlyroughly correspondscorresponds toto thethe "Restricted""Restricted" 
provisionprovision underunder thethe earlierearlier resolution.resolution. Also,Also, paragraphparagraph 44 of,theof,the newnew resolutionresolution 
requiresrequires thatthat "[t]he"[t]he MemberMember countriescountries andand thethe Secretary-GeneralSecretary-General willwill taketake thethe 
necessarynecessary measuresmeasures toto ensureensure thethe securitysecurity ofof officialofficial information."information." 

TheThe OECDOECD ResolutionResolution ofof JulyJuly 10,10, 1997,1997, containscontains newnew proceduresprocedures (at(at 11115-11)11115-11) forfor 
thethe "downgrading""downgrading" andand "declassification""declassification" ofof informationinformation whichwhich waswas notnot partpart ofof 
thethe MayMay 22,22, 196~,196~, Resolution.Resolution. ForFor example,example, afterafter 33 years,years, informationinformation originallyoriginally 
classifiedclassified asas ""conconfidential"fidential" willwill automaticallyautomatically bebe "downgraded""downgraded" toto "For"For OfficialOfficial Use"Use" 
status.status. ParagraphParagraph 1111 ofof thethe resolutionresolution makesmakes itit clear,clear, however,however, thatthat classifiedclassified 
informationinformation willwill notnot bebe automaticallyautomatically "downgraded""downgraded" oror "declassified"declassifiedIIII ifif aa MemberMember 
objects.objects. TheThe "Annex""Annex" toto thethe newnew resolution,resolution, entitledentitled "Guidelines"Guidelines forfor 
Implementation",Implementation", providesprovides moremore detailsdetails rega-tdingrega-tding tfletfle scopescope and-processor-­and-processor-­
classification.classification. ForFor example,example, AnnexAnnex paragraphparagraph 77 indicatesindicates thatthat informationinformation underunder thethe 
"For"For OfficialOfficial Use"Use" classificationclassification maymay bebe providedprovided toto ""acaacademics,demics, NGOsNGOs22,, industry,industry, 
etc.",etc.", whenwhen technicaltechnical consultationconsultation outsideoutside ofof governmentgovernment isis "necessary"necessary andand 
appropriate."appropriate." 

2Nongovernmental2Nongovernmental organizations.organizations. 
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TheThe IRSIRS maymay notnot freelyfreely disclosedisclose classifiedclassified OECDOECD information,information, becausebecause thethe IRSIRS is
is
 
boundbound byby thethe termsterms ofof thethe OECDOECD Convention,Convention, includingincluding thethe restrictionsrestrictions imposedimposed on
on
 
allall OECDOECD membersmembers byby thethe organization'sorganization's informationinformation classificationclassification system.system. Thus,
Thus,
 
OECDOECD documentsdocuments classifiedclassified "Confidential""Confidential" oror "Restricted""Restricted" pursuantpursuant toto thethe 1962
1962
 
resolution,resolution, oror "Confidential"Confidentialllll oror IIForIIFor OfficialOfficial UseUsellll pursuantpursuant toto thethe 19971997 resolution,'
resolution,'
 
maymay notnot bebe discloseddisclosed byby thethe IRSIRS toto NARA.
NARA.
 

ExecutiveExecutive OrderOrder 1295812958 (dated(dated AprilApril 17,17, 1995),1995), "prescribes"prescribes aa uniformuniform systemsystem for
for
 
classifying,classifying, safeguarding,safeguarding, andand declassifyingdeclassifying nationalnational securitysecurity information."information." The
The
 
termterm "national"national security"security" isis defineddefined inin sectionsection 1.11.1 (a)(a) asas "the"the nationalnational defensedefense or
or
 
foreignforeign relationsrelations ofof thethe UnitedUnited States."States." TheThe termterm lIinformation"lIinformation" isis broadlybroadly defineddefined in
in
 

as­sectionsection 1.1.11(b)(b) as­

anyany knowledgeknowledge thatthat cancan bebe communicatedcommunicated oror documentarydocumentary material,material, 
regardlessregardless ofof itsits physicalphysical formform oror characteristics,characteristics, thatthat isis ownedowned by,by, producedproduced 
byby oror for,for, oror isis underunder thethe controlcontrol ofof thethe UnitedUnited StatesStates Government.Government. 

lnfounatioolnfounatioo may-may- b~.b~. claJi~ifi~d_claJi~ifi~d_ yn~te..ryn~te..r th~.-E~~~y.tLv~th~.-E~~~y.tLv~ OrderOrder ifif itit fgllsfglls wittliJ:Lth_e_.specific.'---_wittliJ:Lth_e_.specific.'---_ 
categoriescategories listedlisted inin sectionsection 1.5,1.5, includingincluding "Foreign"Foreign GovernmentGovernment Information",Information", whichwhich 
isis defineddefined inin sectionsection 1.11.1 (d)(d) as:as: 

(1)(1) informationinformation providedprovided toto thethe UnitedUnited StatesStates GovernmentGovernment byby aa foreignforeign 
governmentgovernment oror governments,governments, anan internationalinternational organizationorganization ofof governments,governments, oror 
anyany elementelement thereof,thereof, withwith thethe expectationexpectation thatthat thethe information,information, thethe sourcesource ofof 
thethe information,information, oror both,both, areare toto bebe heldheld inin confidence;confidence; 

(2)(2) informationinformation producedproduced byby thethe UnitedUnited StatesStates pursuantpursuant toto oror asas aa resultresult ofof 
aa jointjoint arrangementarrangement withwith aa foreignforeign governmentgovernment oror governments,governments, oror anan 
internationalinternational organizationorganization ofof governments,governments, oror anyany elementelement thereof,thereof, requiringrequiring 
thatthat thethe information,information, thethe arrangement,arrangement, oror both,both, areare toto bebe heldheld inin confidence;confidence; 
****.****. [Emphasis[Emphasis added,]added,] 

WithWith respectrespect toto aa classificationclassification givengiven aa documentdocument byby aa foreignforeign governmentgovernment oror 
internationalinternational organization,organization, sectionsection 1.7(e)1.7(e) ofof ExecutiveExecutive OrderOrder 1295812958 providesprovides thatthat 

ForeignForeign governmentgovernment informationinformation shallshall retainretain itsits originaloriginal classificationclassification 
markingsmarkings oror shallshall bebe assignedassigned aa U.S.U.S. classificationclassification thatthat providesprovides aa degreedegree ofof 
protectionprotection atat leastleast equivalentequivalent toto thatthat requiredrequired byby thethe entityentity thatthat furnishedfurnished thethe 
information.information. [Emphasis[Emphasis added].added]. 

Consequently,Consequently, documentsdocuments thatthat areare classifiedclassified asas eithereither "Confidential","Confidential", IIForIIFor OfficialOfficial 
UseUsellll oror IIRestrictedIIRestrictedllll underunder thethe OECDOECD proceduresprocedures referredreferred toto aboveabove (Le.,(Le., thethe 
ResolutionsResolutions ofof MayMay 22,22, 19621962 oror JulyJuly 10,10, 1997)1997) shouldshould alsoalso bebe protectedprotected fromfrom 



 

 ---
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disclosuredisclosure byby ExecutiveExecutive OrderOrder 12958.12958. AsAs indicatedindicated earlier,earlier, thethe definitiondefinition ofof 
"Foreign"Foreign GovernmentGovernment Information"Information" coverscovers bothboth "inbound""inbound" andand "outbound""outbound" situations.situations. 
Thus,Thus, thethe definitiondefinition encompasses,encompasses, OECDOECD informationinformation "provided"provided to"to" thethe IRSIRS andand 
informationinformation "produced"produced by"by" thethe IRSIRS andand classifiedclassified byby thethe OECD.OECD. 

WeWe areare notnot awareaware ofof anyany reclassificationreclassification byby thethe IRSIRS ofof OECDOECD informa~ioninforma~ion thatthat isis 
"provided"provided to"to" thethe IRS;IRS; andand ExecutiveExecutive OrderOrder 1295812958 supportssupports thethe viewview thatthat thethe 
originaloriginal OECDOECD classificationclassification ofof suchsuch informationinformation isis sufficientsufficient toto protectprotect thethe 
confidentialityconfidentiality ofof thethe informationinformation inin thethe handshands ofof thethe IRS.IRS. InformationInformation thatthat isis 
"produced"produced by"by" thethe IRSIRS inin connectionconnection withwith itsits participationparticipation inin thethe OECOOECO maymay alsoalso bebe 
protectedprotected asas "Foreign"Foreign GovernmentGovernment Information"Information" underunder ExecutiveExecutive OrderOrder 12958,12958, 
providedprovided thatthat thethe OECDOECD hashas classifiedclassified andand markedmarked suchsuch informationinformation asas 
"Confidential","Confidential", "For"For OfficialOfficial Use"Use" oror "Restricted""Restricted" underunder OECDOECD procedures.procedures. 

AsAs anan alternativealternative toto thethe classificationclassification byby thethe OECO,OECO, oror inin additionaddition toto thethe OECO'sOECO's 
classifyingclassifying informationinformation producedproduced byby thethe IRS,IRS, thethe IRSIRS maymay itselfitself classifyclassify andand markmark 
sensitivesensitive informationinformation thatthat itit producesproduces inin OECDOECD mattersmatters underunder thethe U.S.U.S. systemsystem ofof 
classification.classification. SectionSection 1.3(a)1.3(a) ofof ExecutiveExecutive OrderOrder 1295812958 providesprovides forfor threethree 
classificationclassification ievels:ievels: --~--~ --.----.--.----. ,, --------------------.------.-- --­

(1)(1) "Top"Top Secret"Secret" shallshall bebe appliedapplied toto information,information, thethe unauthorizedunauthorized 
disclosuredisclosure ofof whichwhich reasonablyreasonably couldcould bebe expectedexpected toto causecause exceptionallyexceptionally 
gravegrave damagedamage toto thethe nationalnational securitysecurity ***.***. 

(2)(2) "Secret""Secret" shallshall bebe appliedapplied toto information,information, thethe unauthorizedunauthorized disclosuredisclosure ofof 
whichwhich reasonablyreasonably couldcould bebe expectedexpected toto causecause seriousserious damagedamage toto thethe nationalnational 
securitysecurity ***.***. 

(3)(3) "Confidential""Confidential" shallshall bebe appliedapplied toto information,information, thethe unauthorizedunauthorized 
disclosure_ofdisclosure_of whichwhich reasonablyreasonably couldcould bebe expectedexpected toto causecause damagedamage toto thethe 
nationalnational securitysecurity ***.***. 

Generally,Generally, informationinformation classifiedclassified pursuantpursuant toto ExecutiveExecutive OrderOrder 1295812958 retainsretains itsits 
classificationclassification forfor 1010 years.years. Sec.Sec. 1.6(b).1.6(b). However,However, thethe 10-year10-year classificationclassification periodperiod 
willwill notnot apply,apply, andand aa documentdocument willwill remainremain classifiedclassified ifif disclosure--coulddisclosure--could reasonably---­reasonably---­
bebe expectedexpected toto causecause damagedamage toto thethe nationalnational securitysecurity forfor aa periodperiod greatergreater thanthan thatthat 
providedprovided inin paragraphparagraph (b)(b) ***,***, andand thethe releaserelease ofof whichwhich couldcould reasonablyreasonably bebe 
expectedexpected to:to: 

** ** ** 
(5)(5) revealreveal foreignforeign governmentgovernment information;information; 
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(6)(6) damagedamage relationsrelations betweenbetween thethe UnitedUnited StatesStates andand aa foreignforeign government,government, 
***,***, seriouslyseriously undermineundermine diplomaticdiplomatic activitiesactivities thatthat areare reasonablyreasonably expectedexpected toto 
bebe ongoingongoing forfor aa periodperiod greatergreater thanthan thatthat providedprovided inin paragraphparagraph (b),(b), above;above; 

** ** ** 
(8)(8) oror violateviolate aa statute,statute, treaty,treaty, oror internationalinternational agreement.agreement. [Executive[Executive orderorder 

12958,12958, Sec.Sec. 1.6(d)].1.6(d)]. 

WeWe thinkthink thatthat therethere isis aa soundsound basisbasis forfor takingtaking thethe positionposition thatthat anyany sensitivesensitive
 
documentsdocuments receivedreceived fromfrom oror sentsent toto thethe OECDOECD byby thethe IRS,IRS, paperspapers preparedprepared forfor
 
OECDOECD meetings,meetings, minutesminutes ofof meetings,meetings, andand summariessummaries ofof proceedingsproceedings andand
 
confidentialconfidential reportsreports oror analysesanalyses fallfall withinwithin thethe definitiondefinition ofof "Foreign"Foreign GovernmentGovernment
 
IInformation"nformation" inin sectionsection 11.1.1 (d)(d) ofof ExecutiveExecutive OrderOrder 12958,12958, andand thusthus areare subjectsubject toto
 
classificationclassification underunder sectionsection 1.3.1.3.
 

InIn casescases ofof sensitivesensitive documentsdocuments thatthat areare notnot originallyoriginally classifiedclassified byby thethe OECD,OECD, aa 
document-by-documentdocument-by-document analysisanalysis byby thethe IRSIRS maymay bebe necessarynecessary inin makingmaking thethe 
determinationdetermination regardingregarding thethe "level""level" ofof classification,classification, Le.,Le., "Top"Top Secret",Secret", "Secret""Secret" oror 
'~Confide.n.ti~l.~_Th_ese_'~Confide.n.ti~l.~_Th_ese_determinationsdeterminations areare basedbased onon thethe degreedegree ofof potentialpotential 
"damage"damage toto nationalnational security"security" ofof thethe UnitedUnited StatesStates thatthat couldcould bebe causedcaused byby thethe 
unauthorizedunauthorized disclosuredisclosure ofof anyany givengiven itemitem ofof information.information. 

TheThe phrasephrase "damage"damage toto thethe nationalnational security"security" isis defineddefined inin sectionsection 1.11.1 (I)(I) ofof 
as­thethe orderorder as­

harmharm toto thethe nationalnational defensedefense oror foreignforeign relationsrelations ofof thethe UnitedUnited StatesStates fromfrom 
thethe unauthorizedunauthorized disclosuredisclosure ofof information,information, toto includeinclude thethe sensitivity,sensitivity, value,value, 
andand utilityutility ofof thatthat information.information. [Emphasis[Emphasis added.]added.] 

ThereThere seemsseems littlelittle doubtdoubt thatthat therethere wouldwould bebe harmharm toto U.S.U.S. foreignforeign relationsrelations ifif thethe 
U.S.U.S. membershipmembership inin thethe OECDOECD waswas jeopardizedjeopardized becausebecause thethe IRSIRS isis unableunable toto 
guaranteeguarantee thethe confidentialityconfidentiality ofof OECDOECD documents.documents. 

ExecutiveExecutive OrderOrder 1295812958 alsoalso providesprovides forfor "derivative"derivative classification"classification" ofof information.information. 
as­Sec.Sec. 2.12.1 (a)(a) definesdefines "derivative"derivative classification"classification" as­

thethe incorporating,incorporating, paraphrasing,paraphrasing, restatingrestating oror generatinggenerating inin newnew formform 
informationinformation thatthat isis alreadyalready classified,classified, andand markingmarking thethe newlynewly developeddeveloped 
materialmaterial consistentconsistent withwith thethe classificationclassification markingsmarkings thatthat applyapply toto thethe sourcesource 
information.information. 

DerivativeDerivative classificationclassification maymay bebe particularlyparticularly relevantrelevant forfor purposespurposes ofof protectingprotecting IRSIRS 
notesnotes andand summariessummaries ofof informationinformation containedcontained inin documentsdocuments thatthat thethe OECDOECD hashas 
classifiedclassified asas "Confidential","Confidential", includingincluding minutesminutes ofof OECDOECD meetings;meetings; intra-agencyintra-agency 



 ----------
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memorandamemoranda relatingrelating toto informationinformation inin classifiedclassified documents;documents; asas wellwell asas briefingbriefing 
booksbooks thatthat referrefer to,to, oror containcontain copiescopies ofof informationinformation inin classifiedclassified documents.documents. 

TheThe criticalcritical pointpoint isis whetherwhether aa documentdocument preparedprepared oror submittedsubmitted byby thethe IRSIRS to,to, oror 
receivedreceived byby thethe IRSIRS fromfrom thethe OECD,OECD, isis classifiedclassified andand markedmarked eithereither underunder 
thethe OECDOECD proceduresprocedures establishedestablished inin 19621962 oror 1997,1997, oror underunder thethe U.SU.S....proceduresprocedures 
specifiedspecified inin thethe ExecutiveExecutive order.order. InternalInternal IRSIRS oror TreasuryTreasury documentsdocuments thatthat 
summarizesummarize oror referrefer toto classifiedclassified OECDOECD informationinformation shouldshould bebe givengiven "derivative"derivative 
classification",classification", whenwhen appropriate.appropriate. 

WeWe recommendrecommend thatthat thethe IRSIRS declinedecline toto turnturn overover toto NARANARA informationinformation thatthat thethe 
OECDOECD classifiedclassified "Confidential""Confidential" oror "Restricted""Restricted" pursuantpursuant toto thethe 19621962 resolution;resolution; 
informationinformation thatthat thethe OECDOECD classifiedclassified as,"Confidential"as,"Confidential" oror "For"For OfficialOfficial Use"Use" pursuantpursuant 
toto thethe 19971997 resolution;resolution; andand informationinformation classifiedclassified byby thethe IRS,IRS, inclUdinginclUding derivativederivative 
classification,classification, pursuantpursuant toto ExecutiveExecutive OrderOrder 12958.12958. 

IfIf youyou havehave furtherfurther questionsquestions oror ifif wewe cancan bebe ofof anyany additionaladditional assistance,assistance, pleaseplease 
callcall EdEd WilliamsWilliams atat (202)(202) 622-3268.622-3268. 

-- ---------­,....-_-~--,....-_-~-- --~--~ ........ .. 


