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SUBJECT:	SUBJECT:	 AppealsAppeals ArbitrationArbitration ProcedureProcedure 

Bye-mailBye-mail dateddated JuneJune 10,10, 1999,1999, youyou requestedrequested adviceadvice withwith respectrespect toto twotwo concernsconcerns 
raisedraised byby sectionsection 10011001 ofof thethe InternalInternal RevenueRevenue ServiceService RestructuringRestructuring andand ReformReform 
ActAct ofof 19981998 (RRA(RRA 98).98). First,First, youyou askask whetherwhether thethe exex parteparte rulerule inin sectionsection 10011001 
appliesapplies toto AppealsAppeals personnelpersonnel whowho areare partiesparties toto aa mediationmediation oror arbitrationarbitration 
proceeding.proceeding. Second,Second, youyou askask whetherwhether AppealsAppeals shouldshould includeinclude anan exex parteparte waiverwaiver 
clauseclause inin the.the. agreementsagreements toto mediate-andmediate-and aFbitrate-signed'byaFbitrate-signed'by the-taxpayer"an"d-the-taxpayer"an"d- .-,.-, 
Appeals.Appeals. 

SectionSection 1001(a)(4)1001(a)(4) ofof RRARRA 9898 providesprovides thatthat thethe planplan toto reorganizereorganize thethe InternalInternal 
RevenueRevenue ServiceService (Service)(Service) shallshall ensureensure anan independentindependent appealsappeals functionfunction andand thethe 
planplan willwill includeinclude aa prohibitionprohibition onon exex parteparte communicationscommunications betweenbetween appealsappeals officersofficers 
andand otherother ServiceService employeesemployees toto thethe extentextent thatthat suchsuch exex parteparte communicationscommunications 
appearappear toto compromisecompromise thethe independenceindependence ofof thethe appealsappeals officers.officers. SectionSection 
10011001(b)((b)(1)1) preservespreserves specificspecific taxtax rightsrights andand remediesremedies andand providesprovides thatthat nothingnothing inin 
thethe planplan ushallushall bebe consideredconsidered toto impairimpair anyany rightright oror remedyremedy ...... toto recoverrecover anyany 
internalinternal revenuerevenue tax.tax. .. .. .•.• RRARRA 9898 sectionsection 34653465 codifiedcodified existingexisting AlternativeAlternative 
DisputeDispute ResolutionResolution (ADR)(ADR) proceduresprocedures andand addedadded aa pilotpilot programprogram forfor bindingbinding 
arbitration.arbitration. TheThe legislativelegislative historyhistory acknowledgesacknowledges CongressionalCongressional awarenessawareness ofof thethe 
extentextent toto whichwhich AppealsAppeals participatesparticipates inin ADRADR proceedingsproceedings andand thethe intentintent toto codifycodify 
thatthat process.process. H.R.H.R. Conf.Conf. Rep.Rep. No.No. 105-599,105-599, atat 290-291290-291 (1998).(1998). 

WeWe believebelieve thatthat thethe prohibitionsprohibitions ofof sectionsection 1001(a)(4)1001(a)(4) contemplatescontemplates appealsappeals officersofficers 
actingacting inin theirtheir settlementsettlement rolerole capacitycapacity ratherrather thanthan actingacting asas ariari arbitratorarbitrator oror ­­
mediatormediator inin anan ADRADR proceeding.proceeding. AsAs such,such, wewe dodo notnot believebelieve RRARRA 9898 sectionsection 
1001(a)(4)1001(a)(4) isis implicatedimplicated whenwhen anan appealsappeals officerofficer isis actingacting inin aa non-appealsnon-appeals role,role, 
i.e.,i.e., aa third-partythird-party neutralneutral inin anan ADRADR proceeding.proceeding. AsAs enacted,enacted, sectionsection 7123(b)(2),7123(b)(2), 
codifiescodifies existingexisting ADRADR proceduresprocedures forfor disputesdisputes ofof allall sizes,sizes, whichwhich includesincludes appealsappeals 
officersofficers actingacting asas arbitratorsarbitrators inin anan ADRADR proceeding.proceeding. 
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EvenEven ifif wewe assllmedassllmed thatthat thethe legisl$tivelegisl$tive historyhistory waswas notnot clear,clear, courtscourts wouldwould havehave toto 
construeconstrue RRARRA 9898 asas aa wholewhole andand ~'1lek~'1lek toto harmonizeharmonize itsits provisionsprovisions soso thatthat nonenone ofof 
themthem areare denied.denied. RansomesRansomes AmericaAmerica Corp.Corp. v.v. SpartanSpartan Distributors,Distributors, 914914 F.F. Supp.Supp. 
183,183, 186186 (W.O.(W.O. Mich.Mich. 1996).1996). LogicLogic wouldwould dictatedictate thatthat harmonyharmony betweenbetween thethe 
sectionssections requiresrequires thethe recognitionrecognition ofof thethe distinctiondistinction betweenbetween appealsappeals officersofficers actingacting 
inin theirtheir settlementsettlement rolerole capacitycapacity versusversus actingacting asas aa third-party.neutralthird-party.neutral inin anan AORAOR 
proceeding.proceeding. EvenEven ifif sectionsection 10011001 (a)(4)(a)(4) applied,applied, itit appearsappears itit wouldwould onlyonly applyapply whenwhen 
anan appealsappeals officerofficer waswas ·representing-·representing- thethe ServiceService inin anan ADRADR proceedingproceeding asas 
opposedopposed toto whenwhen actingacting asas aa third-partythird-party neutral,neutral, whichwhich isis thethe rolerole ofof thethe appealsappeals 
officerofficer inin anan AOR.AOR. 

SinceSince wewe thinkthink thatthat exex parteparte communicationscommunications areare n,otn,ot prohibitedprohibited byby sectionsection 
10011001 (a)(4),(a)(4), aa waiverwaiver isis probablyprobably unnecessary.unnecessary. If,If, however,however, youyou wantwant toto includeinclude aa 
waiverwaiver clauseclause inin thethe agreementsagreements toto mediate,mediate, itit shouldshould makemake thethe distinctionsdistinctions 
regardingregarding thethe rolerole ofof thethe appealsappeals officerofficer inin thethe AORAOR proceedings,proceedings, asas describeddescribed 
above.above. 

PleasePlease contactcontact PeterPeter ReillyReilly atat (202)(202) 622-8034622-8034 ifif youyou havehave anyany furtherfurther questionsquestions oror 
wishwish forfor usus toto reviewreview thethe mattermatter further.further. 
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