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MEMORANDUMMEMORANDUM FORFOR NATIONALNATIONAL DIRECTORDIRECTOR OFOF APPEALSAPPEALS 
ATTN:ATTN: THOMASTHOMAS LOUTHANLOUTHAN C:AB:AR&CSC:AB:AR&CS 

FROM:FROM: DeborahDeborah A.A. ButlerButler 1G~6H<(U~~~e",1G~6H<(U~~~e", 
AssistantAssistant ChiefChief CounselCounsel CC:DOM:FSCC:DOM:FS 
(Field(Field ServiceService Division)Division) 

SUBJECT:SUBJECT: AppealsAppeals ArbitrationArbitration ProcedureProcedure 

ByBy memorandummemorandum dateddated JuneJune 29,29, 1999,1999, wewe addressedaddressed severalseveral concernsconcerns raisedraised byby 
sectionsection 10011001 (a)(4)(a)(4) ofof thethe InternalInternal RevenueRevenue ServiceService RestructuringRestructuring andand ReformReform ActAct ofof 
19981998 (RRA(RRA '98).'98). InIn thatthat memorandum,memorandum, wewe specificallyspecifically advisedadvised thatthat wewe dodo notnot 

-'-' believe-believe- RRA-'98-s'e'ctiorrtOO1"(a}(ArlsimpficateCWhenRRA-'98-s'e'ctiorrtOO1"(a}(ArlsimpficateCWhen anan appealsappeals officerofficer isis actingacting 
inin aa nonappealsnonappeals role,role, Le.,Le., aa third-partythird-party neutralneutral inin anan AlternativeAlternative DisputeDispute ResolutionResolution 
(ADR)(ADR) proceedingproceeding andand thatthat anan exex parteparte waiverwaiver clauseclause inin thethe agreementsagreements toto mediatemediate 
andand arbitratearbitrate isis probablyprobably unnecessaryunnecessary whenwhen anan appealsappeals officerofficer isis actingacting inin thatthat 
capacity.capacity. Bye-mailBye-mail dateddated JulyJuly 8,8, 1999,1999, youyou clarifiedclarified thatthat youyou werewere seekingseeking adviceadvice 
concerningconcerning thethe effecteffect ofof RRARRA '98'98 sectionsection 1001(a)(4)1001(a)(4) whenwhen AppealsAppeals isis representingrepresenting 
thethe InternalInternal RevenueRevenue ServiceService (Service)(Service) ratherrather thanthan actingacting inin aa nonappealsnonappeals rolerole (a(a 
third-partythird-party neutral)neutral) inin anan arbitrationarbitration oror mediationmediation proceeding.proceeding. 

SectionSection 1001(a)(4)1001(a)(4) ofof RRARRA '98'98 providesprovides thatthat thethe planplan toto reorganizereorganize thethe InternalInternal 
RevenueRevenue ServiceService (Service)(Service) shallshall ensureensure anan independentindependent appealsappeals functionfunction andand thethe 
planplan willwill includeinclude aa prohibitionprohibition onon exex parteparte communicationscommunications betweenbetween appealsappeals officersofficers 
andand otherother ServiceService employeesemployees toto thethe extentextent thatthat suchsuch exex parteparte communicationscommunications 
appearappear toto compromisecompromise thethe independenceindependence ofof thethe appealsappeals officers.officers. RRARRA '98'98 sectionsection 
1001(b}(1)1001(b}(1) preservespreserves specificspecific taxtax rightsrights andand remediesremedies andand providesprovides thatthat nothingnothing inin 
thethe planplan ·shall·shall bebe consideredconsidered toto impairimpair anyany rightright oror remedyremedy ...... toto recoverrecover anyany 
internalinternal revenuerevenue taxtax .......... RRARRA .~9~.~9~ sec~iQn_sec~iQn_ 3~6§.,3~6§., (~ew(~ew I.R.C.,I.R.C., §_7,j23(~)(2»§_7,j23(~)(2» codifi,e,d_codifi,e,d_ 
eXistingeXisting ADRADR proceduresprocedures andand addedadded AA pilotpilot programprogram forfor bindingbinding arbitration.arbitration. TheThe 
legislativelegislative historyhistory acknowledgesacknowledges CongressionalCongressional awarenessawareness ofof thethe extentextent toto whichwhich 
AppealsAppeals participatesparticipates inin ADRADR proceedingsproceedings andand thethe intentintent toto codifycodify thatthat process.process. 
H.R.H.R. Conf.Conf. Rep.Rep. No.No. 105-599,105-599, atat 290-291290-291 (1998).(1998). 

AsAs wewe understandunderstand thethe ADRADR process,process, aa casecase willwill bebe assignedassigned toto Appeil1sAppeil1s and,and, ifif anan 
impasseimpasse concerningconcerning anan issueissue isis reached,reached, thethe taxpayertaxpayer cancan requestrequest mediationmediation oror 
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arbitrationarbitration withwith respectrespect toto thatthat issue.issue. WeWe havehave beenbeen informedinformed thatthat appealsappeals officersofficers 
havehave representedrepresented thethe ServiceService inin mediationmediation proceedingsproceedings sincesince 1995.1995. WeWe alsoalso 
understandunderstand thatthat appealsappeals officersofficers t,3ve,t,3ve, inin thethe ~~ Clst,Clst, andand maymay inin thethe future,future, conferconfer 
withwith otherother ServiceService functionsfunctions fromfrom timetime toto timetime duringduring thethe ADRADR pr~cess.pr~cess. 

WeWe believebelieve thatthat thethe prClhibitionprClhibition ofof RRARRA '98'98 sectionsection 1001(a)(4)1001(a)(4) isis limitedlimited toto 
circumstancescircumstances inin whichwhich appealsappeals officersofficers actact inin theirtheir traditionaltraditional settlementsettlement rolerole 
capacity.capacity. WeWe thinkthink thatthat anan appealsappeals officerofficer representingrepresenting thethe ServiceService inin anan ADRADR 
proceedingproceeding essentiallyessentially becomesbecomes anan advocateadvocate forfor thethe ServiceService withwith respectrespect toto the'the' 
issueissue beingbeing mediatedmediated oror arbitrated.arbitrated. Thus.Thus. RRARRA '98'98 sectionsection 1100-100-1 (a)(4)(a)(4) isis not­not­
implicatedimplicated becausebecause appealsappeals officersofficers areare actingacting asas anan advocateadvocate forfor thethe ServiceService inin th.eth.e 
ADRADR proceedingproceeding ratherrather thanthan inin theirtheir settlementsettlement capacity.capacity. 

WeWe notenote thatthat sectionsection 7123(b)(2),7123(b)(2), asas enacted,enacted, codifiescodifies existingexisting ADRADR proceduresprocedures forfor 
disputesdisputes ofof allall sizes,sizes, whichwhich includesincludes appealsappeals officersofficers representingrepresenting thethe ServiceService inin 
ADRADR proceedings.proceedings. AlthoughAlthough RRARRA '98'98 sectionsection 1001(a)(4)1001(a)(4) doesdoes notnot precludepreclude exex parteparte 
communicationscommunications betweenbetween appealsappeals officersofficers andand otherother ServiceService personnelpersonnel duringduring anan 
ADRADR proceedingproceeding whenwhen thethe appealsappeals officerofficer isis actingacting asas anan advocate_foradvocate_for thethe Service,Service, 
iLma~op.e[a.le-lO-p[ohibitiLma~op.e[a.le-lO-p[ohibit exex parteparte communications-betweencommunications-between appealsappeals offieefS-aniAd--­offieefS-aniAd--­
otherother ServiceService personnelpersonnel mademade subsequentsubsequent toto thethe conclusionconclusion ofof aa mediationmediation 
proceedingproceeding thatthat doesdoes notnot resolveresolve thethe taxtax controversycontroversy concerningconcerning thethe issueissue thatthat waswas 
mediated.mediated. ForFor example.example. thethe appealsappeals officerofficer whowho representedrepresented thethe ServiceService inin thethe 
mediationmediation proceedingproceeding maymay bebe disqualifieddisqualified byby virtuevirtue ofof exex parteparte communicationscommunications withwith 
otherother ServiceService employeesemployees duringduring thethe mediationmediation proceedingproceeding fromfrom continuingcontinuing toto handlehandle 
thethe casecase ifif thethe mediationmediation proceedingproceeding isis unsuccessful.unsuccessful. InIn thisthis circumstance,circumstance, thethe newnew 
appealsappeals officerofficer maymay bebe prohibitedprohibited byby RRARRA '98'98 sectionsection 1001(a}(4)1001(a}(4) fromfrom havinghaving exex 
parteparte communicationscommunications concerningconcerning thethe mediatedmediated issueissue withwith thethe appealsappeals officerofficer thatthat 
handledhandled thethe mediationmediation proceeding.proceeding. Nonetheless,Nonetheless, therethere isis nono historyhistory concerningconcerning thethe 
interpretationinterpretation ofof sectionsection 7123(b)(2)7123(b)(2) andand RRARRA '98'98 sectionsection 1001(a)(4).1001(a)(4). 

DPDP 

PleasePlease contactcontact PeterPeter ReillyReilly atat (202)(202) 622-8034622-8034 ifif ~'ou~'ou havehave anyany furtherfurther questionsquestions oror 
wishwish forfor usus toto reviewreview thethe mattermatter further.further. 


