
 

•• II 

(( 

DEPARTMENTDEPARTMENT OFTHEOFTHE TREASURYTREASURY 
INTERNALINTERNAL REVENUEREVENUE SERVICE
SERVICE
 

WASHINGTON,WASHINGTON, D.C.D.C. 20224
20224
 

OFFICEOFFICE OFOF 
CHIEFCHIEF COUNSELCOUNSEL 

CC:NTACC:NTA 
COR-11COR-11 00370037-99-99 

SeptemberSeptember 3,3, 19991999 

MEMORANDUMMEMORANDUM FORFOR W.W. VALVAL OVESONOVESON 
NATiONALNATiONAL TAXPAYERTAXPAYER ADVOCATEADVOCATE 
Attn:Attn: SenateSenate FinanceFinance CommitteeCommittee ProjectProject TeamTeam 

FROM:FROM: ArleneArlene A.A. BlumeBlume 
OfficeOffice ofof CounselCounsel toto thethe NationalNational TaxpayerTaxpayer AdvocateAdvocate 

SUBJECT:SUBJECT: CorrespondenceCorrespondence fromfrom 

ThisThis memorandummemorandum respondsresponds toto youryour requestrequest forfor legallegal assistanceassistance inin respondingresponding toto aa 
SenateSenate FinanceFinance CommitteeCommittee inquiryinquiry concerningconcerning InIn aa letterletter 
dateddated MayMay 5,5, 19991999 toto thethe NationalNational TaxpayerTaxpayer Advocate,Advocate, identifiesidentifies twotwo 
ongoingongoing problemsproblems hehe isis havinghaving withwith thethe InternalInternal RevenueRevenue Service.Service. o.no.n AprilApril 30,30, 
1999,1999, BillBill NixonNixon ofof thethe SenateSenate FinanceFinance CommitteeCommittee staffstaff requestedrequested ~g~g 

ofof casecase basedbased onon representationsrepresentations mademade toto himhim by_by_ 
InIn responseresponse toto youryour requestrequest forfor legallegal advice,advice, wewe soughtsought assistanceassistance fromfrom thethe 
AssociateAssociate ChiefChief CounselCounsel (EBEO)(EBEO) andand fromfrom DistrictDistrict Counsel,Counsel, NorthNorth CentralCentral District,District, 
inin St.St. Paul,Paul, Minnesota.Minnesota. ThisThis memorandummemorandum incorporatesincorporates thethe assistanceassistance theythey 
provided.provided. 

FACTS:FACTS: 

aa businessmanbusinessman inin hishis _,_, hashas soughtsought CongressionalCongressional 
assistanceassistance inin resolvingresolving twotwo separateseparate taxtax issuesissues withwith thethe Service.Service. First,First, hehe claimsclaims 
thatthat thethe ServiceService erroneouslyerroneously chargedcharged himhim withwith incomeincome onon thethe prematurepremature distributiondistribution 
ofof fundsfunds fromfrom hishis company'scompany's profTfprofTf sharingsharing planplan beca-use-beca-use- hishis bankbank erredlnusingerredlnusing 
annuityannuity contractscontracts belongingbelonging toto thethe profitprofit sharingsharing planplan toto securesecure aa personalpersonal loanloan toto 
himselfhimself andand thethe ResolutionResolution TrustTrust CorporationCorporation (RTC),(RTC), whichwhich tooktook overover thethe bank,bank, thenthen 
wrongfullywrongfully usedused thethe annuityannuity contractscontracts toto collectcollect thethe defaulteddefaulted loanloan payments.payments. 
Second,Second, hehe claimsclaims thatthat thethe ServiceService shouldshould bebe prohibitedprohibited fromfrom collectingcollecting interestinterest onon 
aa reported,reported, butbut unpaidunpaid taxtax liability,liability, becausebecause hehe understoodunderstood anan agreementagreement explainingexplaining 
aa taxtax deficiencydeficiency forfor thethe samesame periodperiod asas alsoalso coveringcovering thethe initialinitial reportedreported (and(and 
assessed)assessed) liability.liability. ServiceService agentsagents whowho havehave dealtdealt withwith reportreport thatthat 
theythey havehave eacheach triedtried toto aidaid toto thethe extentextent possiblepossible withinwithin thethe lawlaw (by(by 
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abatingabating penaltiespenalties andand makingmaking adjustments),adjustments), butbut thatthat takestakes more
more
 
aggressiveaggressive asas positionspositions asas hehe dealsdeals withwith themthem andand willwill createcreate newnew scenariosscenarios to
to
 
justifyjustify hishis positionposition asas newnew contradictorycontradictory factsfacts areare learnedlearned byby thethe agents.
agents.
 

1.1. ISSUEISSUE 1:1: TheThe _or_or __ di.stributiondi.stribution fromfrom thethe 

thetheIIIIII percentpercent ownerowner ofof 
II negotiatednegotiated aa personalpersonal loanloan ofof approximatelyapproximately ~~withwith 

that-the-­.---We.---We understandunderstand that_requiredthat_required that-the-­
loanloan bebe securedsecured byby lifelife insuranceinsurance policies,policies, andand thatthat intendedintended toto 
securesecure thethe loanloan withwith insuranceinsurance policiespolicies thatthat hehe alreadalread owned.owned. 

agentagent waswas 
thenthen supposedsupposed toto taketake thethe agreementsagreements toto _to_to obtainobtain personalpersonal 
lifelife insuranceinsurance AnAn affidavit,affidavit, dateddated NovemberNovember 9,9, 1998,1998, 
hoho supportssupports thesethese 
facts.facts. 

WeWe understandunderstand that_that_h~nsiderableh~nsiderablebusinessbusiness withwith 
overover priorprior years,years, andand____financialfinancial statementsstatements atat thethe timetime thethe loanloan 
waswas mademade reflectreflect thatthat hishis netnet worthworth substantiallysubstantially exceededexceeded thethe amountamount ofof hishis loan.loan. 
TheThe financialfinancial statementsstatements includedincluded amongamong recordsrecords showsshows thatthat hehe 
owned"lifeowned"life insuranceinsurance policiespolicies whenwhen thethe loanloan waswas made;made; theirtheir aggregateaggregate valuevalue 
waswas lessless thanthan $_$_ 

policiespolicies 
aa arentlyarently 

thethe 

AtAt somesome timetime afterafter 
appar~questedappar~questedaa corporatecorporate authorizationauthorization fromfrom himhim relatingrelating toto thethe assignmentassignment 
ofof the_policies.the_policies. HeHe signedsigned thethe form,form, butbut claimsclaims thatthat hehe alsoalso called_tocalled_to 
clarifyclarify thatthat hishis personalpersonal litelite insuranceinsurance policies,policies, notnot the~olicies,the~olicies, werewere 
supposedsupposed toto havehave beenbeen usedused asas collateralcollateral onon thethe personalpersonal loan.loan. 
claimsclaims thatthat hehe requestedrequested thethe returnreturn ofof thethe policiespolicies andand relatedrelated documents.documents. TheThe 
policiespolicies werewere notnot returned,returned, butbut claimsclaims that_assuredthat_assured himhim notnot 
toto worryworry becausebecause thethe assignmentassignment waswas ineffectiveineffective absentabsent writtenwritten corporatecorporate approval.approval. 
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HeHe alsoalso claimsclaims that_indicatedthat_indicated thatthat theythey wouldwould treattreat thethe loanloan asas unsecured.unsecured. 
TheThe affidavitaffidavit fromfrom verifiesverifies thatthat aa corporatecorporate 
authorizationauthorization waswas laterlater requestedrequested butbut notnot provided,provided, thatthat __ doesdoes notnot 
rememberremember whatwhat happenedhappened afterafter thatthat request,request, butbut that~that~ wouldwould havehave 
consideredconsidered thethe loanloan asas ,unsecured,unsecured basedbased onon thethe strongstrong personalpersonal financialfinancial statementstatement 
andand goodgood pastpast paymentpayment h1storyh1story thatthat thenthen hadhad withwith __ 

aa arentlyarently tooktook nono furtherfurther actionaction toto obtainobtain thethe returnreturn ofof the_the_ 
policiespolicies fromfrom ,, because_continuedbecause_continued toto holdhold thethe policies.policies. UnderUnder thethe 
LoanLoan Agreement,Agreement, thethe loan.loan. was.was. due.due. to.to. be.be. repaidrepaid onon 

failedfailed toto repayrepay thethe loanloan onon thatthat date.date. 

InIn __ thethe Resolution_TrustResolution_Trust CorporationCorporation (RTC)(RTC) tooktook oy~r_oy~r_ 
claimsclaims thatthat hehe triedtried toto obtainobtain thethe annuityannuity policiespolicies fromfrom thethe RTC,RTC, butbut thatthat thethe RTCRTC 
toldtold himhim thatthat the_policiesthe_policies hadhad nevernever beenbeen assignedassigned to_to_ ByBy letterletter 
dated_,dated_, thethe RTCRTC notifiednotified thatthat hishis loanloan was_was_ 
monthsmonths pastpast duedue andand demandeddemanded immediateimmediate repayment.repayment. AnotherAnother letter,letter, dateddated __ 

__ presumablypresumably fromfrom thethe RTCRTC to~to~ notifiednotified ff 
,, ----·RTC's----·RTC's intentionintention toto makemake aa withdrawalwithdrawal fannuityfannuity policies.policies. However,However, 

thethe authenticityauthenticity ofof thatthat letterletter isis inin issueissue sincesince itit isis notnot onon RTCRTC letterheadletterhead andand itit isis 
unsigned.unsigned. claimsclaims thatthat hehe nevernever receivedreceived the_letterthe_letter andand thatthat 
itit waswas falselyfalsely createdcreated afterafter thethe factfact toto satisf~daysatisf~day noticenotice requirementrequirement imposedimposed 
onon thethe RTCRTC byby____OnOn ,_issued,_issued aa checkcheck toto thethe RTCRTC inin thethe 
amountamount ofof _in_inpaymentpayment ofof thethe loan.loan. claimsclaims thatthat hehe firstfirst 
discovereddiscovered thatthat thethe RTCRTC hadhad mademade thethe withdrawalwithdrawal fromfrom thethe policiespolicies inin 
whenwhen hehe contactedcontacted thethe RTCRTC toto obtainobtain aa payoffpayoff balancebalance onon hishis personalpersonal loan.loan. InIn 

,,_ssued_ssued aa FormForm 11099-R099-R toto forfor thethe amountamount "" 
distributeddistributed fromfrom thethe policiespolicies inin ...... .. 

TheThe InternalInternal RevenueRevenue ServiceService initiatedinitiated anan auditaudit basedbased uponupon failurefailure 
toto reportreport thethe incomeincome fromfrom thethe FormForm 1099-A.1099-A. OnOn SeptemberSeptember 15,15, 1994,1994, thethe ServiceService 
issuedissued aa 30-da~30-da~ toto forfor additionaladditional incomeincome taxestaxes duedue forfor taxtax 
yearsyears _an~_an~ OnOn OctoberOctober 14,14, 1994,1994, respondedresponded toto thethe 30­30­
dayday letterletter byby generallygenerally indicatingindicating thatthat hehe protestedprotested thethe assertedasserted taxestaxes andand wantedwanted 
toto taketake thethe issue-issue-toto ·Appeals.-·Appeals.- ByBy letter-dated-Octoberletter-dated-October 27-,.27-,. -1.994-1.99411 

requestedrequested additionaladditional timetime toto prepareprepare toto havehave hishis casecase heardheard byby Appeals.Appeals. AlthoughAlthough 
wewe understandunderstand thatthat thethe ServiceService grantedgranted requestrequest forfor additionaladditional time,time, 
hehe failedfailed toto submitsubmit thethe additionaladditional materialsmaterials requiredrequired toto taketake thethe casecase beforebefore 
Appeals.Appeals. failedfailed toto attendattend scheduledscheduled meetingsmeetings withwith thethe agentsagents thatthat 
werewere workingworking onon hishis case;case; repeatedrepeated attemptsattempts byby thethe ServiceService overover thethe nextnext sixsix 
monthsmonths toto contactcontact himhim werewere unsuccessful.unsuccessful. OnOn AprilApril 26,26, 1995,1995, thethe ServiceService issuedissued aa 
secondsecond 30-day30-day letterletter toto forfor thethe additionaladditional incomeincome taxestaxes duedue forfor taxtax 
years_andyears_and 1991'.1991'. TheThe explanationexplanation ofof itemsitems attachedattached toto thethe 30-day30-day letterletter 
statesstates thatthat thethe cashcash surrendersurrender valuevalue ofof the_the_policiespolicies assignedassigned toto __ onon 
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waswas includableincludable inin incomeincome inin 
asas aa deemeddeemed distribution,distribution, andand thatthat thethe differencedifference betweenbetween thethe amountamount ofof thethe 
deemeddeemed distributiondistribution andand thethe amountamount actuallyactually distributeddistributed byby _J,,__J,,_

waswas includedincludedin_
in_
 
incomeincome inin OnOn AugustAugust 21,21, 19951995 thethe ServiceService issuedissued aa statutorystatutory noticenotice of
of
 
deficiencydeficiency forfor taxtax yearsyears _and_and __ relatingrelating toto thethe additionaladditional incomeincome taxes.
taxes.
 

failedfailed toto respondrespond toto thethe noticenotice ofof deficiencydeficiency andand diddid notnot petitionpetition the
the
 
TaxTax CourtCourt toto contestcontest thethe Service'sService's assertedasserted taxtax liabilitiesliabilities for_and_
for_and_
 
Some.timeSome.time inin __ contacted.contacted. Congressman-Bryan-QerganCongressman-Bryan-Qergan and,·-·and,·-· -----_.
-----_.
 
subsequently,subsequently, SenatorSenator WilliamWilliam Roth.Roth. OnOn AprilApril 30,30, 1999,1999, WilliamWilliam NixonNixon ofof Senator
Senator
 
Roth'sRoth's staffstaff contactedcontacted thethe NationalNational TaxpayerTaxpayer AdvocateAdvocate onon behalf.
behalf.
 

andand hishis legallegal representative,representative, argueargue thatthat the
the
 
assignmentassignment ofof thethe policiespolicies waswas illegalillegal andand invalidinvalid becausebecause itit waswas donedone withoutwithout his
his
 
knowledgeknowledge oror consent,consent, andand thatthat thethe Service'sService's assessmentassessment shouldshould bebe abated.
abated.
 

CounselCounsel forfor thethe NorthNorth CentralCentral DistrictDistrict hashas advisedadvised thethe ServiceService toto rejectreject
 
requestrequest thatthat thethe taxestaxes bebe abated,abated, soso couldcould correctcorrect thethe transactiontransaction
 

repay_......,w':":1ht::-:l::cl:'"h-:-::w~o:7u;r.ld~----withoutwithout penaltypenalty byby repayingrepaying thethe FDIC,FDIC, whowho inin turnturn wouldwould repay_......,w':":1ht::-:l::cl:'"h-:-::w~o:7u;r.ld~----
restorerestore thethe _annuities._annuities. WeWe understandunderstand tha~irectlytha~irectly contactedcontacted 
thethe FDICFDIC regardingregarding restorationrestoration ofof thethe _annu~sometime_annu~sometime inin 
__ ByBy letterletter dateddated thethe FDICFDIC advisedadvised hathat ititII 

wouldwould participateparticipate inin suchsuch aa transactiontransaction onlyonly ifif thethe ServiceService approvedapproved ofof thethe proposed
proposed
 
transactiontransaction andand wouldwould representrepresent inin writingwriting thatthat itit wouldwould notnot pursuepursue _,_, the
the
 
RTCRTC oror thethe FDICFDIC forfor anyany actionaction takentaken byby anyany ofof thesethese entitiesentities fromfrom ~~ the
the
 
present.
present.
 

ISSUEISSUE 2:2: _tax_tax liabilityliability for_for_ 

waswas incorporatedincorporated inin _and_and waswas engagedengaged inin thethe 
businessbusiness ofof owningowning andand leasingleasing propertyproperty duringduring __ ..ownedowned 
__ percentpercent ofof thethe commoncommon stock.stock. "operated"operated onon aa fiscalfiscal yearyear endingending 
DecemberDecember 3131 .. 

PursuantPursuant toto aa timely-filed-extension,timely-filed-extension, "fil9d-it~~eorpefate-federaHncome-tax-"fil9d-it~~eorpefate-federaHncome-tax- ­­
return,return, FormForm 1120,1120, on_on_.-,.eported.-,.eported aa totaltotal taxtax duedue ofof 
~~ consistingconsisting ofof $_In$_In taxtax andand anan estimatedestimated taxtax penaltypenalty ofof $_$_ 
NoNo remittanceremittance waswas submittedsubmitted withwith thethe return.return. TheThe FormForm 11201120 waswas signedsigned by_by_ 

Secretary-TreasurerSecretary-Treasurer forfor thethe corporation,corporation, andand reflectsreflects thatthat itit waswas 
preparedprepared byby aa paidpaid taxtax professional.professional. 

TheThe taxtax andand penaltiespenalties reportedreported onon __ FormForm 11201120 areare thethe subjectsubject ofof collectioncollection 
actions,actions, andand areare subjectsubject toto statutorystatutory interestinterest underunder CodeCode sectionsection 6601.6601. TheThe finalfinal 
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noticenotice forfor paymentpayment issuedissued byby thethe AutomatedAutomated CollectionCollection UnitUnit waswas issuedissued FebruaryFebruary 3,
3,
 
1997.
1997.
 

PriorPrior toto thethe Service'sService's initiationinitiation ofof enforcedenforced collectioncollection action,action, .submitted.submitted an
an
 
amended_corporateamended_corporate federalfederal taxtax return,return, FormForm 1120X.1120X. InIn aa claimclaim filedfiled on_
on_
 
__ assertedasserted thatthat itsits correctedcorrected taxtax liabil~ldliabil~ld bebe $_Iess$_Iess than
than
 
originallyoriginally reportedreported......submittedsubmitted aa paymentpayment ofof $_$_withwith thethe FormForm 1120X1120X (that
(that
 
amountamount equalingequaling thethe differencedifference betweenbetween thethe taxtax perper thethe FormForm 11201120 (exclusive(exclusive of
of
 
failurefailure toto paypay pen~ltie~)pen~ltie~) .QJ.QJ __ ~n.q~n.q thethe GlahnGlahn amQunt}-,-amQunt}-,- _
_
 
executedexecuted thethe FormForm 1120X1120X asas PresidentPresident of.
of.
 

ExamExam initiatedinitiated anan audit,audit, ultimatelyultimately assignedassigned toto RevenueRevenue Agent_Agent_ to
to
 
considerconsider thethe claimclaim andand thethe taxtax returnreturn asas origi~edorigi~ed her
her
 
reportreport ofof incomeincome taxtax examinationexamination changeschanges toto __ onon AugustAugust 14,14, 1998.
1998.
 
SheShe determined:determined: (a)(a) thatthat thethe changeschanges toto incomeincome andand taxtax reportedreported on_Form
on_Form
 
1120X1120X werewere notnot beingbeing allowedallowed andand (b)(b) thatthat additionaladditional adjustmentsadjustments toto thethe original
original
 
FormForm 11201120 resultedresulted inin aa proposedproposed deficiencydeficiency ot$ot$ TheThe reportreport containscontains a
a
 
comptJtat"comptJtat" .. .. .. "" thtQe------­thtQe------­$_$_ reportedreported onon thethe originaloriginal returnreturn andand aa deficiencydeficiency ofof __ 
alsoalso includedincluded aa computationcomputation ofof interestinterest onon thethe deficiencydeficiency amountamount only,only, toto 
SeptemberSeptember 13,13, 1998,1998, ofof $_$_ 

metmet withwith onon AugustAugust 14,14, 1998,1998, toto discussdiscuss thethe reportreport andand 
explainexplain hishis appealappeal rightsrights (inclUding(inclUding prOVidingprOViding aa copycopy ofof PublicationPublication 5).5). TheyThey alsoalso 
hadhad twotwo subsequentsubsequent conversationsconversations concerningconcerning thethe report.report. calledcalled .... 
_on_on AugustAugust 25,25, 1998,1998, andand thethe twotwo heldheld aa face-toface-to faceface meetingmeeting onon AugustAugust 27,27, 
1998.1998. 

_executed_executed twotwo agreementsagreements andand submittedsubmitted aa $$ 
~~meeting.meeting. AccordingAccording toto 
agreementagreement withwith thethe reportreport ofof incomeincome taxtax changes.changes. Accordingly,Accordingly, 
executedexecuted thethe ConsentConsent toto AssessmentAssessment andand Collection,Collection, FormForm 4549,4549, forfor thethe deficiencydeficiency 
ofof $_$_ andand aa WaiverWaiver ofof StatutoryStatutory NotificationNotification ofof ClaimClaim Disallowance,Disallowance, FormForm 
2297,2297, inin connectionconnection withwith !.h!LForm!.h!LForm 1120X.1120X. TheseThese dOCUID.6o.ts_b.ad_be.enJncludedu..dOCUID.6o.ts_b.ad_be.enJncludedu..____ 
withwith thethe itemsitems containedcontained inin thethe AugustAugust 1414 report.report._d_dbothboth 
documentsdocuments asas PresidentPresident of"of"_ai_to_ai_toprovideprovide 
himhim withwith aa finalfinal payoffpayoff figure.figure. Acc~Acc~ sheshe understoodunderstood thisthis requestrequest 
toto meanmean thethe unpaidunpaid portionportion ofof thethe taxtax perper thethe originaloriginal FormForm 11201120 asas wellwell asas thethe taxtax 
deficiencydeficiency andand interestinterest onon thethe deficiencydeficiency asas reflectedreflected inin herher auditaudit report.report. ThisThis 
amountamount camecame toto $$ ($_plus($_plus $~Ius$~Ius _._. 
diddid notnot includeinclude interestinterest oror penaltiespenalties accruedaccrued onon thethe initialinitial taxtax1i'a'6'iiiiY'feported1i'a'6'iiiiY'feported byby 
YFI.YFI. SheShe summarizessummarizes whatwhat followed:followed: 
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II providedprovided withwith aa printoutprintout ofof thethe calculationcalculation ofof thethe 
interestinterest onon thethe additionaladditional tax.tax. HeHe askedasked meme toto signsign itit andand II diddid so.so. HeHe 
alsoalso askedasked meme toto makemake aa notationnotation onon hishis check'check' registerregister slipslip regardingregarding 
thethe payment.payment. II mademade aa statementstatement thatthat thethe checkcheck waswas "payment"payment inin fullfull 
forfor _taxes,_taxes, interestinterest (no(no penalty)".penalty)". ThisThis statementstatement waswas mademade 
becausebecause wewe hadhad discusseddiscussed interestinterest andand penaltiespenalties onon thethe additionaladditional tax.tax. 
II mademade thethe statementstatement becausebecause hehe hadhad fullfull paidpaid thethe additionaladditional taxtax andand 
interestinterest onon thatthat tax.tax. WeWe hadhad nono discussiondiscussion regardingregarding ifif therethere waswas anyany 
interestinterest oror penalties.penalties. onon thethe amountamount ofof thethe claimclaim disallowed.disallowed. HeHe askedasked 
meme ifif II couldcould provideprovide aa letterletter statingstating hehe hadhad fullfull paid.paid. AfterAfter hehe leftleft II 
wrotewrote himhim aa letterletter [dated[dated AugustAugust 27,27, 1998]1998] statingstating thatthat hehe agreedagreed toto thethe 
claimclaim disallowancedisallowance andand additionaladditional tax.tax. AlsoAlso thatthat hehe hadhad "fully"fully paidpaid thethe 
amountamount ofof thethe claimclaim disalloweddisallowed ofof $$ andand "fully"fully paidpaid thetheII 

deficiencydeficiency ofof $_and$_and interestinterest ofof _Po_Po II mademade nono 
mentionmention ofof anyany interestinterest oror penaltiespenalties onon thethe claimclaim disallowed.disallowed. 

hashas furtherfurther statedstated thatthat sheshe diddid notnot discussdiscuss thethe on...:..::g~0...:..:in...:..::g~'.....:..'ta=-x2P:....:.a~y..:..e:....:.ron...:..::g~0...:..:in...:..::g~'.....:..'ta=-x2P:....:.a~y..:..e:....:.r __ 
---~d*eJHlirRnqEJ1uem-aecount"---~d*eJHlirRnqEJ1uem-aecount" investigationinvestigation atat 

_submitted_submitted aa paymentpayment onon AugustAugust 27,27, 1998,1998, forfor thethe amountamount ofof$_$_ BecauseBecause AugustAugust paymentpayment diddid notnot provideprovide forfor thethe 
satisfactionsatisfaction ofof thethe assessedassessed interestinterest andand failurefailure toto paypay estimatedestimated taxtax penaltiespenalties onon 
....originaloriginal FormForm 1120,1120, thethe ServiceService hashas pursuedpursued collectioncollection ofof thosethose amounts.amounts. 

InIn aa letterletter dateddated FebruaryFebruary 5,5, 1999,1999, _representative,_representative, attorney_attorney_ 
assertedasserted thatthat thethe AUgUSliii27AUgUSliii27aa mentment constitutedconstituted inin fullfull paymentpayment ofof allall ~~ 
liabilities.liabilities. AccordingAccording toto applyingapplying generalgeneral contractcontract principlesprinciples ofof 
accordaccord andand satisfaction,satisfaction, arrangementarrangement constitutedconstituted aa bindingbinding settlementsettlement 
between~between~andand thethe Service.Service. suggestssuggests thatthat ~i11~i11 filefile aa wrongfulwrongful 
levylevy actionaction andand seekseek damagesdamages shouldshould thethe ServiceService continuecontinue inin anan efforteffort toto collectcollect thethe 
unpaidunpaid balance.balance. 

ISSUES:ISSUES: 

1)	1)	 WhetherWhether thethe ~~ hashas thethe authorityauthority toto retroactivelyretroactively reversereverse thethe 
taxtax effectseffects ofof _ple~_ple~assetsassets ofof aa corporatecorporate profitprofit sharingsharing 
~o~o securesecure aa personalpersonal loanloan inin ~nd~nd thethe RTC'sRTC's useuse ofof thatthat securitysecurity inin 
_to_to paypay thethe loanloan onon whichwhich efaulted.efaulted. 

2)	2)	 WhetherWhether aa statementstatement signedsigned byby aa revenuerevenue agentagent inin __ withwith respectrespect toto thethe 
incomeincome taxtax liabilityliability ofof .oncerning.oncerning thethe paymentpayment ofof suchsuch liabilityliability prohibitsprohibits 
thethe collectioncollection ofof statutorystatutory interestinterest andand penaltiespenalties onon thethe liability.liability. 
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WeWe havehave alsoalso consideredconsidered aa thirdthird issue:issue: 

3)3) WhetherWhether thethe ServiceService shouldshould solicitsolicit anan offeroffer inin compromisecompromise fromfrom 
asedased uponupon doubtdoubt asas toto liability,liability, doubtdoubt asas toto collectibility,collectibility, oror 

promotingpromoting effectiveeffective taxtax administrationadministration inin resolutionresolution ofof thethe foregoingforegoing issues.issues. 

CONCLUSIONS:CONCLUSIONS: 

1)	1)	 TheThe factsfacts concerningconcerning useuse ofof an~an~contractscontracts ownedowned byby thethe 
profitprofit sharingsharing planplan toto securesecure aa personalpersonal loanloan inin _and_and thethe ATC'sATC's 
subsequentsubsequent useuse ofof thosethose contractscontracts toto c2!!le!etec2!!le!ete thethe paymentpayment ofof thethe loanloan onon 
whichwhich hadhad defaulteddefaulted inin _do_do notnot supportsupport Mr.Mr. Armstrong'sArmstrong's 
claimclaim thatthat thethe transactionstransactions shouldshould bebe "undone""undone" forfor taxtax purposes.purposes. Further,Further, 
eveneven ifif thethe actionsactions werewere toto bebe undoneundone inin ....thethe _transaction_transaction wouldwould 
notnot alteralter thethe previouslypreviously determineddetermined taxtax liabilitiesliabilities forfor andand __ 

2)	2)	 WhU8-#l&re-is-SGRl&-OOut:>t-abottt--fhiiitYWhU8-#l&re-is-SGRl&-OOut:>t-abottt--fhiiitY ofof assessirassessir IgIg atat IdId collectingcollecting 
statutorystatutory interestinterest andand penaltiespenalties onon eportedeported incomeincome taxtax liabilityliability forfor 
__ thethe agentagent whowho providedprovided aa statementstatement toto sayingsaying that_that_ 
incomeincome taxtax waswas beingbeing fUllyfUlly paidpaid forfor thethe __ taxtax yearyear diddid notnot havehave thethe 
authorityauthority toto waivewaive thethe paymentpayment ofof statutorystatutory interestinterest andand penaltiespenalties inin aa closingclosing 
agreementagreement oror anan offeroffer inin compromise.compromise. DistrictDistrict CounselCounsel hashas advisedadvised thethe 
ServiceService toto disregarddisregard aa ConsentConsent toto AssessmentAssessment andand CollectionCollection (Form(Form 4549)4549) 
andand aa WaiverWaiver ofof StatutoryStatutory NotificationNotification ofof ClaimClaim DisallowanceDisallowance (Form(Form 2297)2297) 
thatthat ignedigned onon AugustAugust 27,1998,27,1998, andand toto contactcontact 
concerningconcerning thethe dispositiondisposition ofof thethe payment~adepayment~ade inin apparentapparent 
reliancereliance onon thethe agent'sagent's statement.statement. 

3)3) BasedBased uu onon adviceadvice fromfrom coun~recoun~re isis nono significantsignificant doubtdoubt asas toto 
liabilityliability forfor the_and.the_and.personalpersonal incomeincome taxestaxes oror forfor 

liabilityliability forfor corporatecorporate incomeincome taxtax fofo Likewise,Likewise, 
appearsappears toto havehave significantsignificant assets.assets. hashas previouslypreviously declineddeclined 
requestsrequests thatthat hehe submitsubmit anan offeroffer in.compromisein.compromise based-upon-collectibility--based-upon-collectibility-- - ­- ­
becausebecause hehe isis unwillingunwilling toto fullyfully disclosedisclose thethe assetsassets hehe ownsowns underunder penaltypenalty ofof 
perjury.perjury. Finally,Finally, anyany considerationconsideration ofof abilityability toto qualifyqualify forfor 
thethe newnew "tax"tax administration"administration" offeroffer inin compromisecompromise shouldshould taketake intointo accountaccount hishis 
historyhistory ofof transactionstransactions withwith thethe Service.Service. 
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LEGALLEGAL ANALYSIS:ANALYSIS: 

ISSUEISSUE 1:1: The	The	 distributiondistribution fromfrom thethe 

1)	1)	 TheThe assignmentassignment ofof assetsassets ofof aa pensionpension planplan givesgives riserise toto aa deemeddeemed 
distributiondistribution thatthat isis taxabletaxable whenwhen thethe assignmentassignment isis made.made. 

InIn general,general, benefitsbenefits underunder aa qualifiedqualified planplan areare rarelyrarely assignedassigned because,because, exceptexcept 
underunder limitedlimited exceptions,exceptions, thethe assignmentassignment wouldwould violateviolate thethe anti-alienationanti-alienation rulerule ofof 
I.R.C.I.R.C. §§ 401401 (a)(13).(a)(13). However,However, ifif benefitsbenefits areare assigned,assigned, aa plan'splan's administratoradministrator wouldwould 
generallygenerally facilitatefacilitate thethe assignmentassignment atat thethe requestrequest ofof aa participantparticipant oror beneficiarybeneficiary inin 
accordanceaccordance withwith thethe plan'splan's terms.terms. InIn aa casecase suchsuch asas thisthis oneone inin whichwhich thethe 
corporationcorporation isis closelyclosely heldheld andand thethe participantparticipant isis thethe corporatecorporate presidentpresident andand thethe 
planplan trustee,trustee, itit oftenoften becomesbecomes difficultdifficult toto determinedetermine whetherwhether thethe formalitiesformalities ofof planplan 
administrationadministration havehave beenbeen observed.observed. 

Nonetheless,Nonetheless, underunder I.R.C.I.R.C. §72(p)(1§72(p)(1 )(8),)(8), ifif qualifiedqualified planplan assetsassets areare assignedassigned oror thethe 
----pa-ftieipaftt-agfees-tcrassigfl-them,----pa-ftieipaftt-agfees-tcrassigfl-them, the-assignmetlt-()f-agreementthe-assignmetlt-()f-agreement toto assigtl-is-treatedl----­assigtl-is-treatedl----­

asas aa planplan loanloan inin thethe yearyear inin whichwhich itit occurs.occurs. UnderUnder I.R.C.I.R.C. §72(p)(1)(A),§72(p)(1)(A), aa planplan loanloan 
generallygenerally isis treatedtreated asas aa deemeddeemed distributiondistribution fromfrom thethe plan.plan. 11 AA distributiondistribution oror 
deemeddeemed distributiondistribution isis includableincludable inin incomeincome inin thethe yearyear receivedreceived underunder I.R.C.I.R.C. 
§402(a).§402(a). Therefore,Therefore, thethe assignmentassignment ofof (or(or thethe agreementagreement toto assign)assign) thethe annuityannuity 
contractscontracts in_with	in_with	 personalpersonal participationparticipation andand knowledgeknowledge wouldwould 
constituteconstitute aa deemeddeemed distributiondistribution underunder I.R.C.I.R.C. §72(p)(1§72(p)(1 )(8),)(8), thethe amountamount ofof whichwhich 

)) wouldwould bebe includableincludable in	in	 incomeincome forfor _under_under 
I.R.C.I.R.C. §402(a.§402(a. InIn addition,addition, inin accordanceaccordance withwith I.R.C.I.R.C. §§402(a)§§402(a) andand 72,72, thethe amountamount 
includableincludable inin grossgross incomeincome wouldwould bebe thethe amountamount distributeddistributed 
byby ,, reducedreduced byby "investment"investment inin thethe contract"contract" 
(Le.,(Le., basis)basis) inin thethe plan'splan's policiespolicies (inclUding(inclUding anyany basisbasis receivedreceived forfor amountsamounts 
previouslypreviously includedincluded inin incomeincome asas aa "deemed"deemed distribution"distribution" inin 
Alternativ~Alternativ~	 	 diddid notnot assignassign oror agreeagree toto assignassign thethe policiespolicies inin 
__ the_the_ distributiondistribution fromfrom thethe policiespolicies (	(	 wouldwould constituteconstitute anan 
actualactual distributiondistribution ofof planplan assetsassets whichwhich wouldwould bebe includableincludable inin 
incomeincome for_for_ underunder I.R.C.I.R.C. §402(a)Jn§402(a)Jn accordance_withJ.B~C._§72._accordance_withJ.B~C._§72._ tbe.amounttbe.amount____.... 
whichwhich wouldwould bebe includableincludable in	in	 'ncome,'ncome, asas describeddescribed above,above, wouldwould 

11 I.R.C.I.R.C. §72(p)(2)§72(p)(2) providesprovides anan exceptionexception forfor planplan loansloans thatthat satisfysatisfy certaincertain 
requirements.requirements. However,However, thethe requirementsrequirements ofof LR.C.LR.C. §72(p)(2)§72(p)(2) dodo notnot applyapply toto anan 
assignmentassignment whichwhich isis treatedtreated asas aa planplan loan.loan. 
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22bebe reducedreduced byby anyany basis	basis	 hadhad inin thethe plan'splan's policiespolicies inin __ 

2)	2)	 AlthoughAlthough anan assignmentassignment mademade withoutwithout thethe knowledgeknowledge o~o~ 

participantparticipant isis notnot taxable,taxable, thethe knownknown factsfacts indicateindicate thatthat __ 
eithereither assignedassigned thethe annuityannuity contractscontracts oror tacitlytacitly agreedagreed toto theirtheir 
assignment.assignment. 

AsAs statedstated above,above, underunder I.R.C.I.R.C. §72(p)(1§72(p)(1 )(B),)(B), anan assignmentassignment ofof (or(or agreementagreement to­to­
assign)assign) planplan assetsassets byby aa participantparticipant oror beneficiarybeneficiary isis treatedtreated asas aa planplan loanloan whichwhich isis 
generallygenerally treatedtreated asas aa deemeddeemed distributiondistribution ofof planplan assets.assets. If,If, inin fact,fact, thethe annuityannuity 
contractscontracts werewere assignedassigned withoutwithout participationparticipation oror knowledge,knowledge, thethe 
assignment,assignment, ifif any,any, waswas notnot anan assignmentassignment oror anan agreementagreement toto assignassign underunder I.R.C.I.R.C. 
§72(p)(1)(B).§72(p)(1)(B). However,However, inin thisthis case,case, whether_participatedwhether_participated inin thethe 
assignmentassignment oror whetherwhether hehe agreedagreed toto thethe assignmentassignment ofof thethe~nnuities,~nnuities, asas aa 
participantparticipant oror trustee,trustee, isis primarilyprimarily aa questionquestion ofof factfact andand witnesswitness credibility.credibility. 

----Whether-the-altegectassigmnent----Whether-the-altegectassigmnent inin this-casethis-case waswas anan innocentinnocent mistake,mistake, oror wtretherwtrether 
consentedconsented thereto,thereto, oror hadhad sufficientsufficient knowledgeknowledge thereofthereof suchsuch thatthat hehe 

cancan bebe saidsaid toto havehave pledgedpledged oror assigned,assigned, oror toto havehave agreedagreed toto pledgepledge oror assignassign thethe 
•• policiespolicies withinwithin thethe meaningmeaning ofof I.R.C.I.R.C. §72(p)(2)(B)§72(p)(2)(B) isis aa difficultdifficult determination.determination. 
However,However, basedbased onon thethe above-describedabove-described facts,facts, wewe believebelieve thatthat thethe evidenceevidence 
stronglystrongly supportssupports aa conclusionconclusion thatthat eithereither assignedassigned or,or, atat leastleast 
tacitly,tacitly, agreedagreed toto assignassign thethe policiespolicies asas collateralcollateral forfor hishis personalpersonal loanloan in_.in_. 
DespiteDespite thethe claimclaim thatthat thethe assignmentassignment atat issueissue waswas unauthorized,_,unauthorized,_, inin 
hishis capacitycapacity asas thethe trusteetrustee ofof the_the_ relatedrelated trust,trust, wouldwould havehave hadhad thethe authorityauthority 
toto assignassign the_policies.the_policies. Also,Also, eveneven ifif thethe policiespolicies cancan notnot bebe saidsaid toto havehave 
beenbeen assignedassigned asas aa mattermatter ofof law,law, asas aa partic~partic~ cancan bebe saidsaid toto 
havehave aa reedreed toto assiassi nn thethe policies,policies, eveneven withoutwithout appropriate_authorization.appropriate_authorization. InIn 
addition,addition, despitedespite swornsworn statementstatement thatthat hehe realizedrealized afterafter thethe loanloan thatthat 
aa corcor orateorate authorizationauthorization waswas necessary,_tooknecessary,_took nono actionaction toto retrieveretrieve thethe 

thatthat waswas preViouslypreViously sentsent toto __ thethe issuerissuer ofof thethe 
policies.policies. MoreMore importantly,importantly, tooktook nono verifiableverifiable stepssteps thatthat aa reasonablereasonable 

--------- ­personperson wouldwould take-take-to--insunUhe-r:etufn.of-to--insunUhe-r:etufn.of- the.the.policies-to..-himf.-.policies-to..-himf.-.--------- ­

self-servingself-serving assertionsassertions thatthat thethe assignmentassignment waswas unauthorizedunauthorized andand 
thereforetherefore shouldshould notnot constituteconstitute anan "assignment""assignment" oror "agreement"agreement toto assign"assign" forfor 
purposespurposes ofof I.R.C.I.R.C. §72(p)(1§72(p)(1 )(B))(B) areare notnot particularlyparticularly crediblecredible oror persuasivepersuasive underunder thethe 
circumstances.circumstances. WeWe notenote thethe followingfollowing factsfacts inin supportsupport ofof thisthis conclusion:conclusion: 

22 WeWe dodo notnot knowknow whetherwhether mademade anyany participantparticipant contributionscontributions toto thethe 
planplan thatthat mightmight bebe includedincluded treatedtreated asas basis.basis. 
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executedexecuted thethe documentsdocuments thatthat werewere thenthen usedused toto obtainobtain the_the_ 
policies;policies; personalpersonal lifelife insuranceinsurance policiespolicies atat thethe timetime thethe loanloan waswas 
takentaken werewere clearlyclearly inadequateinadequate toto securesecure thethe approximatelyapproximately $_$_personalpersonal loan;loan; 
officersofficers of_assistedof_assisted inin makingmaking thethe assignment;assignment; and,and, asas statedstated above,above, 

failedfailed toto retrieveretrieve thethe policiespolicies fromfrom ~upposedly~upposedly 
discovereddiscovered thethe erroneouserroneous assignment.assignment. InIn additio~statementsadditio~statements thatthat 
hehe hadhad otherother resourcesresources withwith whichwhich toto repayrepay hishis personalpersonal loanloan isis inconsistentinconsistent withwith 
thethe realityreality thatthat hehe defaulteddefaulted onon thethe loanloan onon andand that,that, asas ofof 
__ (Le.,(Le., thethe datedate on-which-theon-which-the RTG-received-theRTG-received-the policies-proceedspolicies-proceeds toto repay'repay' 
thethe defaulteddefaulted loan),loan), _had_had failedfailed toto repayrepay thethe loanloan toto thethe RTC.RTC. 
Moreover,Moreover, sincesince thatthat time,time, __ consistentlyconsistently failedfailed toto utilizeutilize thethe 
administrativeadministrative proceduresprocedures availableavailable toto himhim thro~ndthro~nd failedfailed toto timelytimely 
petitionpetition thethe TaxTax Court.Court. TheThe factfact that,that, inin____maymay notnot havehave realizedrealized 
thatthat hishis actionsactions wouldwould havehave adverseadverse taxtax consequencesconsequences oror thatthat proceedsproceeds fromfrom thethe 
policiespolicies wouldwould everever actuallyactually bebe distributeddistributed isis irrelevantirrelevant toto aa determinationdetermination underunder 
I.R.C.I.R.C. §72(p)(1§72(p)(1 )(8).)(8). Accordingly,Accordingly, wewe believebelieve thatthat thethe Service'sService's assertionassertion ofof thethe 
19891989 incomeincome taxtax deficiencydeficiency inin thisthis casecase isis adequatelyadequately supportedsupported by-I.R.C.by-I.R.C. 

----,§-72fp)tt)(B).	----,§-72fp)tt)(B).	 TheThe distributiondistribution ofof $$ 00 ee InIn ~~ 
additionaladditional taxabletaxable incomeincome ofof ~in~in thatthat year.year. 

A.	A.	 TheThe taxtax liabilityliability forfor _and"_and" basedbased uponupon thethe assignmentassignment andand 
distributiondistribution wouldwould notnot c~ec~e eveneven ifif thethe ServiceService werewere toto approveapprove thethe 
proposalproposal toto "undo""undo" thethe __ transactiontransaction in_in_ 

IfIf thethe ServiceService werewere toto agreeagree thatthat thethe apparentapparent assignmentassignment ofof thethe annuityannuity contractscontracts 
in_didin_did notnot s.!.Y!..!ises.!.Y!..!ise toto taxabletaxable incomeincome in_,in_, thethe distributiondistribution ofof assetsassets underunder 
thethe contractscontracts inin __ toto RTCRTC wouldwould havehave givengiven riserise toto $_of$_of incomeincome inin thatthat 
year.year. UnderUnder I.R.C.I.R.C. §§ 402(a),402(a), amountsamounts distributeddistributed fromfrom aa qualifiedqualified planplan areare 
includableincludable inin incomeincome inin thethe yearyear distributeddistributed inin accordanceaccordance withwith I.R.C.I.R.C. §§ 7272 (except(except 
toto thethe extentextent suchsuch amountamount ~sents~sents aa returnreturn ofof "investment"investment inin thethe contractcontract (Le.,(Le., 
basis)).basis)). Accordingly,Accordingly, ifif the_the_ policiespolicies werewere notnot assignedassigned inin __ wewe believebelieve thatthat 
itit wouldwould alsoalso bebe appropriateappropriate forfor thethe ServiceService toto assertassert anan alternativealternative positionposition thatthat thethe 
annuityannuity proceedsproceeds distributeddistributed toto thethe RTCRTC inin satisfactionsatisfaction ofof 

_-(_)-were-ineludable-in-their-entirety-at-the­outstandingoutstanding loanloan inin _-(_)-were-ineludable-in-their-entirety-at-the­
timetime theythey werewere distributeddistributed ~ough~ough claimsclaims thatthat totaltotal 
abatementabatement isis appropriate,appropriate, I.R~02(a)I.R~02(a) requiresrequires thatthat thethe distributiondistribution bebe includableincludable 
inin grossgross incomeincome nono laterlater thanthan __ 

__ proposalproposal thatthat thethe ServiceService condonecondone thethe FDIC'sFDIC's agreementagreement toto "undo""undo" 
thethe ~tion~tion andand returnreturn thethe distributeddistributed fundsfunds toto thethe annuityannuity accountsaccounts doesdoes 
notnot alteralter thethe factsfacts thatthat aa taxabletaxable distributiondistribution waswas mademade nono laterlater thanthan inin __ 
UnderUnder thethe proposal,proposal, thethe fundsfunds thatthat werewere removedremoved inin __ wouldwould bebe replacedreplaced inin 
_,_, oror later.later. TheThe ServiceService hashas nono legallegal authorityauthority toto ignoreignore thethe __ distributiondistribution 
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andand pretendpretend thatthat itit diddid notnot happen.happen. First,First, thethe proposalproposal ignoresignores thethe economiceconomic effecteffect 
ofof thethe distributiondistribution overover time,time, includingincluding thethe timetime valuevalue ofof money,money, inasmuchinasmuch asas thethe 
FDICFDIC wouldwould bebe compensatingcompensating thethe annuityannuity accountsaccounts inin __ oror later,later, withwith __ 
dollarsdollars andand wouldwould likewiselikewise bebe reimbursingreimbursing thethe FDICFDIC withwith moneymoney thatthat 
hehe hashas heldheld (and(and presumablypresumably invested)invested) forfor atat leastllYears.leastllYears. TheThe proposalproposal toto 
retroactivelyretroactively undoundo thethe transactionstransactions wouldwould resultresult inin thethe transfertransfer ofof thethe incomeincome onon 
$$ fromfrom thethe annuityannuity accountsaccounts toto for_years,for_years, therebythereby 
enrichingenriching atat thethe expenseexpense ofof thethe annuityannuity accounts.accounts. 

Second,Second, "undoing""undoing" thethe __ distributiondistribution byby lettingletting putput thethe amountamount ofof 
thethe originaloriginal distributiondistribution backback intointo thethe annuityannuity accountsaccounts nownow wouldwould notnot affectaffect thethe taxtax 
liabilityliability onon thethe distributiondistribution in_,in_, oror earlier,earlier, whenwhen itit waswas made.made. IncomeIncome taxestaxes areare 
determineddetermined onon anan annualannual basis,basis, andand transactionstransactions thatthat areare completedcompleted inin oneone yearyear areare 
taxedtaxed inin thatthat yearyear regardlessregardless ofof whetherwhether correctivecorrective actionsactions reversingreversing suchsuch 
transactionstransactions areare takentaken inin aa laterlater year.year. SeeSee BurnetBurnet v.v. SanfordSanford && BrooksBrooks Co.,Co., 282282 
U.S.U.S. 359,359, 5151 S.Ct.S.Ct. 150,75150,75 L.Ed.L.Ed. 383383 (1931);(1931); EstateEstate ofof LevyLevy v.v. Commissioner,Commissioner, 1717 
T.C.T.C. 728,728, 731731 (1951).(1951). ToTo allowallow anyany otherother accountingaccounting withwith respectrespect toto reportingreporting aa 

----'tfaAsaetioft;-woufd:-in-effeet;-keep----'tfaAsaetioft;-woufd:-in-effeet;-keep thethe transactiontransaction operrim:faffn1tety:-...-T""'f'le..-------- ­operrim:faffn1tety:-...-T""'f'le..-------- ­
distributiondistribution inin.remains.remains subjectsubject toto tax,tax, andand thethe taxtax effect,effect, ifif any,any, ofof replacingreplacing 
thethe fundsfunds inin __ oror later,later, wouldwould bebe determineddetermined underunder thethe lawlaw inin effecteffect forfor thatthat 
year.year. WithoutWithout thethe desireddesired taxtax benefitbenefit inin...._could_could accomplishaccomplish thethe 
samesame taxtax andand economiceconomic resultsresults hehe seeksseeks inin un~un~ transactiontransaction byby 
contributingcontributing thethe amountamount hehe nownow seeksseeks toto repayrepay directlydirectly toto thethe profitprofit sharingsharing annuityannuity 
accountsaccounts ratherrather thanthan throughthrough thethe FDIC.FDIC. 

B.B. TheThe ServiceService lackslacks authorityauthority toto abateabate thethe properlyproperly assessedassessed taxes.taxes. 

UnderUnder I.R.C.I.R.C. §6404,§6404, thethe ServiceService cancan abateabate excessive,excessive, barred,barred, oror erroneouserroneous oror 
illegalillegal assessments.assessments. AsAs discusseddiscussed above,above, wewe dodo notnot believebelieve thatthat thethe assessmentassessment inin 
thisthis casecase waswas excessiveexcessive oror erroneous,erroneous, andand doesdoes notnot allegeallege (nor(nor dodo 
wewe havehave anyany basisbasis toto conclude)conclude) thatthat thethe assessmentassessment waswas barredbarred oror illegal.illegal. TheThe 
ServiceService gavegave ampleample opportunityopportunity toto administrativelyadministratively andand jUdiciallyjUdicially 
contestcontest thethe liabilityliability beforebefore thethe assessmentassessment waswas made.made. Accordingly,Accordingly, wewe dodo notnot 
believebelieve thatthat therethere isis anyany basisbasis toto supportsupport thethe abatementabatement of.of. the·the· taxes-attaxes-at issue~issue~ 

C.	C.	 cancan stillstill contestcontest thethe taxtax liabilityliability (to(to thethe extentextent itit remainsremains 
unpaid)unpaid) byby payingpaying thethe taxtax andand filingfiling aa claimclaim forfor refund.refund. 

AsAs statedstated above,above, wewe understandunderstand that	that	 failedfailed toto useuse timelytimely thethe 
administrativeadministrative proceduresprocedures availableavailable toto himhim withwith AppealsAppeals whenwhen thethe ServiceService 
previouslypreviously issuedissued itsits 30-day30-day lettersletters toto himhim inin SeptemberSeptember 15,15, 1994,1994, andand AprilApril 
26,1995.26,1995. Thereafter,_efaultedThereafter,_efaulted onon thethe statutorystatutory noticenotice ofof deficiencydeficiency 
issuedissued onon AugustAugust 21,21, ~~ toto timelytimely petitionpetition thethe TaxTax Court.Court. Accordingly,Accordingly, 
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hehe forfeitedforfeited hishis opportunityopportunity toto havehave thesethese mattersmatters consideredconsidered byby AppealsAppeals oror byby aa 
CourtCourt priorprior toto payingpaying thethe tax.tax. Nonetheless,Nonetheless, thethe ServiceService hashas effectivelyeffectively providedprovided aa 
administrativeadministrative reconsiderationreconsideration inin responseresponse toto thisthis request.request. 

furtherfurther optionsoptions forfor reliefrelief atat thisthis timetime areare limitedlimited to:to: (1)(1) payingpaying thethe 
assessedassessed taxtax deficiency,deficiency, submittingsubmitting aa requestrequest forfor refundrefund withwith thethe Service,Service, andand (once(once 
thatthat claimclaim isis denieddenied oror unansweredunanswered forfor sixsix months)months) filingfiling aa suitsuit forfor refundrefund ofof taxtax inin 
thethe appropriateappropriate districtdistrict courtcourt underunder CodeCode sectionsection 7422;7422; oror (2)(2) requestingrequesting 
administrativeadministrative reliefrelief byby submitting.submitting. anan offeroffer inin compromise.compromise. 

ISSUEISSUE 2:2: __ taxtax liabilityliability forfor __ 

LR.C.LR.C. §§§§ 71217121 andand 71227122 provideprovide forfor thethe agreementagreement oror compromisecompromise ofof liabilitiesliabilities inin 
taxtax cases.cases. SectionSection 71217121 allowsallows thethe ServiceService toto enterenter intointo aa finalfinal andand bindingbinding ,, 
agreementagreement inin writingwriting withwith anyany personperson relatingrelating toto thethe liabilityliability ofof suchsuch personperson withwith 
respectrespect toto anyany internalinternal revenuerevenue taxtax forfor anyany period.period. Likewise,Likewise, sectionsection 71227122 grantsgrants 
toto thethe SecretarySecretary thethe authorityauthority toto enter:enter: intointo agreementsagreements toto compromisecompromise taxtax liabilitiesliabilities 

-------- arisiAg-Uf.ld&J:-tIle-IfltefAaJ-ReveAU&-Gedlae.,....arisiAg-Uf.ld&J:-tIle-IfltefAaJ-ReveAU&-Gedlae.,....--------------------------------------

BecauseBecause itit cancan finallyfinally andand conclusivelyconclusively resolveresolve aa taxtax liability,liability, aa closingclosing agreementagreement 
a formpursuantpursuant toto sectionsection 71217121 mustmust bebe preparedprepared inin writingwriting onon a form approvedapproved byby thethe 

Service,Service, mustmust bebe executedexecuted byby anan officialofficial withwith thethe delegateddelegated authorityauthority toto actact forfor thethe 
Service,Service, andand mustmust specificallyspecifically statestate thethe termsterms ofof thethe agreement.agreement. Treas.Treas. Reg.Reg. 
§§ 301.7121-1;301.7121-1; Del.Del. OrderOrder No.No. 9797 (Rev.(Rev. 31),31), 1992-21992-2 C.B.C.B. 357.357. Generally,Generally, thethe UnitedUnited 
StatesStates isis notnot boundbound byby aa statementstatement mademade byby anan agentagent oror byby aa notationnotation onon aa checkcheck 
submittedsubmitted byby thethe taxpayertaxpayer ifif thethe statementstatement oror notationnotation doesdoes notnot meetmeet thesethese formalformal 
requirements.requirements. SeeSee DorlDorl v.v. Commissioner,Commissioner, 507507 F.2dF.2d 406406 (2d(2d Cir.Cir. 1974}(letter1974}(letter fromfrom 
revenuerevenue officerofficer thatthat accountaccount wouldwould bebe "paid"paid ifif full"full" ifif thethe deficiencydeficiency waswas paidpaid doesdoes 
notnot precludepreclude furtherfurther assessments);assessments); EstateEstate ofof RackettRackett v.v. Commissioner,Commissioner, T.C.T.C. Memo.Memo. 
1976-117,351976-117,35 TCMTCM (CCH)(CCH) 530530 (acceptance(acceptance ofof checkcheck withwith notationnotation thatthat isis waswas mademade 
"as"as satisfactionsatisfaction inin fullfull forfor anyany andand allall claims"claims" waswas notnot bindingbinding onon thethe Service).Service). 

ByBy regulation,regulation, compromisecompromise agreementsagreements underunder sectionsection 71227122 mustmust alsoalso bebe inin writingwriting 
andand otherwiseotherwise complycomply withwith requirementsrequirements forfor form.form. Treas.Treas. RegReg.... §§ 30-t.1122~1..-.30-t.1122~1..-. 

TheseThese sectionssections establishestablish thethe solesole mechanismmechanism byby whichwhich taxtax casescases maymay bebe 
compromised.compromised. AccordAccord BrooksBrooks v.v. UnitedUnited States,States, 833833 F.2dF.2d 1136,1136, 11451145 (4(4thth Cir.Cir. 1987).1987). 
TheThe courtscourts havehave strictlystrictly construedconstrued thethe regulatoryregulatory provisionsprovisions forfor enteringentering 
compromisecompromise agreements.agreements. Id.Id. atat 1146;1146; BoulezBoulez v.v. CommissionerCommissioner ofof InternalInternal Revenue,Revenue, 
810810 F.2dF.2d 209209 (D.C.(D.C. CirCir 1987).1987). Additionally,Additionally, Del.Del. OrderOrder 1111 (Rev.(Rev. 24),24), 1994-11994-1 C.B.C.B. 
324,324, identifiesidentifies thosethose ServiceService officialsofficials authorizedauthorized toto enterenter intointo suchsuch agreements.agreements. 
ThisThis authorityauthority waswas notnot delegateddelegated toto thethe fieldfield agentagent levellevel duringduring 1998.1998. 
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ThereThere areare numerousnumerous casescases strikingstriking downdown "apparent""apparent" agreementsagreements betweenbetween taxpayerstaxpayers 
andand ServiceService employeesemployees thatthat diddid notnot satisfysatisfy thethe formalformal requirementsrequirements ofof thethe CodeCode andand 
regulations.regulations. f.9:.f.9:. BotanyBotany WorstedWorsted MillsMills v.v. UnitedUnited States,States, 278278 U.S.U.S. 282282 (1929)(1929) 
(gentleman's(gentleman's agreementagreement withwith subordinatesubordinate officialsofficials notnot binding);binding); DorlDorl v.v. 
Commissioner,Commissioner, 507507 F.2dF.2d 406(2d406(2d Cir.Cir. 1974)1974) (Revenue(Revenue Officer'sOfficer's letterletter ofof assuranceassurance 
notnot aa validvalid compromisecompromise agreement);agreement); CountryCountry GasGas Service.Service. IncInc.... V.V. UnitedUnited States,States, 
405405 F.2dF.2d 147147 (1(1 atat Cir.Cir. 1969)1969) (no(no agreementagreement wherewhere agentagent waswas notnot authorized).authorized). 

ApplyingApplying thethe aboveabove principles,principles, itit isis clearclear thatthat Revenue-Agent~ould-notRevenue-Agent~ould-not --­--­
compromisecompromise oror finallyfinally resolveresolve thethe _corporate_corporate taxtax liabilities.liabilities. HerHer 
representations,representations, includingincluding thethe notationsnotations sheshe addedadded toto checkingchecking 
accountaccount documentsdocuments andand herher AugustAugust 27,27, 1998,1998, letter,letter, diddid notnot satisfysatisfy thethe 
requirementsrequirements ofof sectionssections 71217121 oror 7122.7122. 

AA somewhatsomewhat moremore complexcomplex questionquestion isis presentedpresented byby thethe waiverswaivers executedexecuted by_by_ 
onon AugustAugust 27.27. I.R.C.I.R.C. §§§§ 6211,6211, et.et. seq.,seq., requiresrequires thethe issuanceissuance ofof aa 

notice·notice· ofof deficiency,deficiency, andand thethe suspensionsuspension ofof assessment-forassessment-for anyany taxtax liabilitiesliabilities relatedrelated 
----ttTerero;-for----ttTerero;-for aliali audit-determination.audit-determination. SectionSection 6213(d)6213(d) permitspermits aa taxpayertaxpayer toto waivewaive ttrettre 

deficiencydeficiency proceduresprocedures andand consentconsent toto anan immediateimmediate assessment.assessment. AA taxpayertaxpayer maymay 
alsoalso waivewaive thethe limitationslimitations periodperiod onon refundrefund claims.claims. I.R.C.I.R.C. §§ 6532(a)(3)6532(a)(3) providesprovides forfor 
thethe waiverwaiver ofof thethe issuanceissuance ofof aa noticenotice ofof claimclaim disallowancedisallowance resultingresulting inin thethe 
commencementcommencement ofof thethe twotwo yearyear statutorystatutory period.period. 

WaiverWaiver agreementsagreements ofof thethe typestypes describeddescribed aboveabove areare consideredconsidered statutorystatutory 
arrangementsarrangements byby thethe courts.courts. AsAs such,such, thethe generalgeneral defensesdefenses ofof contractcontract lawlaw (such(such 
asas accordaccord andand satisfaction)satisfaction) dodo notnot apply.apply. TallalTallal v.v. Commissioner,Commissioner, 7777 T.C.T.C. 12911291 
(1981).(1981). But,But, asas anan agreement,agreement, thethe courtscourts willwill stillstill requirerequire somesome evidenceevidence ofof mutualmutual 
assent.assent. SchulmanSchulman V.V. Commissioner,Commissioner, 9393 T.C.T.C. 623623 (1989);(1989); KronishKronish v.v. Commissioner,Commissioner, 
9090 T.C.T.C. 684684 (1988).(1988). TheThe questionquestion ofof properproper intentintent isis analyzedanalyzed underunder anan Objective,Objective, 
ratherrather thanthan subjective,subjective, test.test. Id.Id. AA unilateralunilateral mistakemistake ofof factfact isis notnot sufficientsufficient toto 
negatenegate anan objectiveobjective manifestationmanifestation ofof anan intentintent toto executeexecute thethe underlyingunderlying waivers.waivers. 
See,See, QuigleyQuigley v.v. InternalInternal RevenueRevenue Service,Service, 289289 F.2dF.2d 878878 (D.C.(D.C. Cir.Cir. 1960);1960); StammStamm 
InternationalInternational Corp.Corp. v.v. Commissioner,Commissioner, 9090 T.C.T.C. 315315 (1988).(1988). 

TheThe circumstancescircumstances ofof thethe instantinstant casecase stronglystrongly suggestsuggest thatthat 
executedexecuted thethe twotwo waiverswaivers withwith thethe intentionintention toto enterenter intointo thethe agreements.agreements. 

exex lainedlained thethe auditaudit proposalsproposals onon AugustAugust 14,14, 1998.1998. AtAt thatthat time,time, 
waswas alsoalso provided~lanationprovided~lanation ofof hishis appealappeal rights.rights. OnOn 

AugustAugust 25,25, called_andcalled_and waswas providedprovided responsesresponses toto 
question.squestion.s hehe hadhad concerningconcerning thethe report.report. WhenWhen rrivedrrived atat thethe 
~~ onon AugustAugust 27,27, sheshe againagain wentwent overover thethe auditaudit report.report. 
_expressed_expressed hishis agreementagreement and,and, onon thatthat date,date, executedexecuted thethe twotwo 
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waivers.waivers. TheseThese observableobservable factsfacts demonstratedemonstrate anan intentintent toto enterenter intointo thethe 
agreements.agreements. 

indicatesindicates hishis belief,belief, however,however, thatthat hishis executionexecution ofof thethe agreementsagreements 
waswas interconnectedinterconnected toto hishis understandingunderstanding thatthat thethe AugustAugust 2727 paymentpayment wouldwould fullyfully 
satisfysatisfy taxtax liabilities.liabilities. Therefore,Therefore, ~igned~igned thethe consentsconsents 
conditionedconditioned upon,upon, andand subjectsubject to,to, thethe beliefbelief thatthat the-.accountthe-.account forfor .was.was fUllyfUlly 
paid.paid. InIn contrast,contrast, believesbelieves thatthat thethe onlyonly IIfullIIfull paymentpaymentllll itemsitems sheshe 
referredreferred toto duringduring thethe AUgustAUgust 2727 meetingmeeting werewere thethe unpaidunpaid taxtax perper thethe original_original_ 
FormForm 11201120 (as(as reflectedreflected onon thethe claim,claim, FormForm 1120X)1120X) andand thethe tax,tax, interest,interest, andand 
penaltiespenalties (of(of whichwhich therethere werewere nono penalties)penalties) fromfrom herher auditaudit determinations,determinations, withoutwithout 
more.more. 

ThereThere isis strongstrong casecase supportsupport thatthat aa statutorystatutory consentconsent willwill notnot bebe negatednegated eveneven 
wherewhere aa taxpayertaxpayer maymay havehave intendedintended something,something, butbut notnot expressedexpressed it.it. AsAs observedobserved 
byby thethe TaxTax CourtCourt inin KronishKronish v.v. Commissioner,Commissioner, supra.supra. atat 693:693: 

------Jt-is-tRe-objeGtive------Jt-is-tRe-objeGtive manife6tatieA-af-mutualmanife6tatieA-af-mutual asseAt-as-evidefleed-by-tH'lh~er-------­asseAt-as-evidefleed-by-tH'lh~er-------­

parties'parties' overtovert acts,acts, notnot thethe parties'parties' secretsecret intentions,intentions, thatthat determinesdetermines 
whetherwhether thethe partiesparties havehave mademade anan agreement.agreement. InIn thethe instantinstant case,case, 
petitionerpetitioner intentionallyintentionally signedsigned thethe firstfirst consentconsent form,form, andand therebythereby 
manifestedmanifested herher assentassent toto termsterms containedcontained inin thatthat form.form. 

LikeLike thethe taxpayertaxpayer inin Kronish,Kronish, actsacts appearappear toto havehave demonstrateddemonstrated hishis 
intentionintention toto executeexecute thethe twotwo waivers.waivers. However,However, aa misunderstandingmisunderstanding ofof whetherwhether thethe 
_income_income taxtax liabilityliability (including(including accruedaccrued interestinterest andand penalty)penalty) forfor _was,_was, inin 
fact,fact, fUllyfUlly paidpaid maymay havehave affectedaffected comprehensioncomprehension ofof thethe termsterms ofof 
thethe agreements.agreements. 

OnOn MayMay 5,5, 1999,1999, RevenueRevenue OfficerOfficer BethBeth CoonsCoons andand DistrictDistrict CounselCounsel forfor thethe NorthNorth 
CentralCentral DistrictDistrict contacted_ocontacted_odiscussdiscuss thethe issuesissues raisedraised byby ~~ 

contendedcontended thatthat representationsrepresentations constitutedconstituted anan accordaccord 
andand satisfaction.satisfaction. TheThe ServiceService representativesrepresentatives rejectedrejected hishis assertion,assertion, summarizingsummarizing 
thethe legallegal authoritiesauthorities cite~L~bQ~e.cite~L~bQ~e. InIn acknowledgingJhe_appa[enlmisunderstandin~--.acknowledgingJhe_appa[enlmisunderstandin~--. 

theythey discusseddiscussed thethe outlinesoutlines ofof aa proposedproposed settlementsettlement thatthat wouldwould resultresult inin aa 
treatmenttreatment ofof thethe twotwo agreementsagreements asas invalid,invalid, therebythereby providingproviding ~ith~ith itsits fullfull 
appealappeal rights.rights. CounselCounsel explained,explained, however,however, thatthat therethere waswas absolutelyabsolutely nono basisbasis onon 
whichwhich toto forgoforgo collectioncollection onon thethe tax,tax, penalties,penalties, andand interestinterest onon thethe __ FormForm 1120.1120. 
TheyThey proposedproposed thatthat thethe RevenueRevenue OfficerOfficer satisfysatisfy thethe unpaidunpaid balancebalance onon thethe TDATDA byby 
eithereither executir:'!gexecutir:'!g thethe priorprior issuedissued levylevy oror applyingapplying thethe AugustAugust 27,27, 1998,1998, payment.payment. 

respondedresponded thatthat hehe wouldwould contactcontact hishis clientclient andand adviseadvise ofof his
his
 
decisions.
decisions.
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HavingHaving receivedreceived nono responseresponse toto thethe MayMay 55 conversation,conversation, CounselCounsel contacte~contacte~
 


onon JulyJuly 12,12, 1999.1999. AA detaileddetailed messagemessage waswas leftleft with_
with_
 
office.office. ToTo date,date, nono responseresponse hashas beenbeen provided.
provided.
 

DistrictDistrict CounselCounsel recommendedrecommended thethe followingfollowing actionsactions byby thethe CollectionCollection andand 
ExaminationExamination functionsfunctions inin memorandamemoranda dateddated JulyJuly 21,21, 1999:1999: 

A.A. (To(To Collection)Collection) 

TakeTake allall appropriateappropriate actionaction toto collectcollect thethe paymentpayment ofof thethe taxtax liabilitiesliabilities 
of.of. asas reflectedreflected byby itsits __ corporatecorporate taxtax return,return, FormForm 1120.1120. 
AttemptAttempt furtherfurther contactcontact with_with_toto determine~esiresdetermine~esires 
concerningconcerning thethe AugustAugust 27,27, 1998,1998, paymentpayment beforebefore makingmaking anyany 
applicationsapplications ofof thatthat amount.amount. 

•• (to(to Examination)Examination) 
1.1. DisregardDisregard thethe ConsentConsent toto AssessmentAssessment andand Collection,Collection, FormForm 4549,4549,-.-,---=-----­-.-,---=-----­-- cratedcrated~~27;1998,27;1998, andand abateabate thethe assessmentassessment ofof ~of~of taxtax 
andand $_elated$_elated thereto.thereto. 

2.2. DisregardDisregard thethe WaiverWaiver ofof StatutoryStatutory NotificationNotification ofof ClaimClaim 
Disallowance,Disallowance, FormForm 2297,2297, dateddated AugustAugust 27,27, 1998,1998, andand issueissue aa noticenotice 
ofof claimclaim disallowancedisallowance to'"to'" 

3.3. IssueIssue aa noticenotice ofof deficiencydeficiency reflectingreflecting thethe auditaudit determinationsdeterminations 
containedcontained inin thethe RARRAR dateddated AugustAugust 14,1998,14,1998, to"beforeto"before thethe statutestatute 
ofof Ii~itatio'~eficiencyIi~itatio'~eficiencyfor_"taxablefor_"taxable yearyear 
explreson_explreson_ 

4.4. WorkWork withwith CollectionCollection toto havehave thethe remainingremaining portionportion ofof thethe 
taxpayer'staxpayer's AugustAugust 27,1998,27,1998, paymentpayment (approximately(approximately $_$_ 
appliedapplied inin aa mannermanner consistentconsistent withwith thethe taxpayer'staxpayer's directions.directions. 

InIn aa conferenceconference onon August-3,August-3, 1999,1999, we-concurred-that-those-recommendations-were-­we-concurred-that-those-recommendations-were-­
appropriate.appropriate. ToTo thethe ext~ext~th_atlllldisagreesth_atlllldisagrees withwith thethe legallegal determinationdetermination 
concerningconcerning thethe effecteffect ofof ~tatement,"has~tatement,"has twotwo options:options: (1)(1) filingfiling aa 
claimclaim forfor refundrefund ofof thethe assessedassessed tax,tax, andand (once(once thatthat claimclaim isis denieddenied oror unansweredunanswered 
forfor sixsix months)months) filingfiling aa suitsuit forfor refundrefund ofof taxtax inin thethe appropriateappropriate districtdistrict courtcourt underunder 
CodeCode sectionsection 7422;7422; oror (2)(2) requestingrequesting administrativeadministrative reriefrerief byby SUbmittingSUbmitting anan offeroffer inin 
compromise.compromise. 

ISSUEISSUE 3:3: UsingUsing anan offeroffer inin compromisecompromise 
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InIn CodeCode sectionsection 7122,7122, CongressCongress hashas authorizedauthorized thethe ServiceService toto compromisecompromise anyany civilcivil 
casecase pursuantpursuant toto guidelinesguidelines prescribedprescribed byby thethe Secretary.Secretary. InIn temporarytemporary andand 
proposedproposed regulationsregulations promulgatedpromulgated onon JulyJuly 19,19, 1999,1999, thethe ServiceService hashas addedadded aa newnew 
criteriacriteria forfor offersoffers whenwhen collectioncollection ofof thethe entireentire taxtax liabilityliability wouldwould createcreate economiceconomic 
hardshiphardship oror ifif exceptionalexceptional circumstancescircumstances existexist inin whichwhich collectioncollection ofof thethe entireentire taxtax 
liabilityliability wouldwould bebe detrimentaldetrimental toto voluntaryvoluntary compliance.compliance. TempTemp Treas.Treas. Reg.Reg. 
301.7122-1T(b),301.7122-1T(b), effectiveeffective JulyJuly 21,1999,21,1999, T.D.T.D. 8829,8829, nownow providesprovides threethree groundsgrounds forfor 
offersoffers inin compromise:compromise: doubtdoubt asas toto liability,liability, doubtdoubt asas toto collectibility,collectibility, oror toto "promote"promote 
effectiveeffective taxtax administration.administration. 

UnderUnder thisthis newestnewest standard,standard, ifif therethere areare nono groundsgrounds forfor compromisecompromise underunder thethe otherother 
standards,standards, aa compromisecompromise maymay bebe enteredentered intointo toto promotepromote effectiveeffective taxtax 
administrationadministration whenwhen --­

(i)(i) CollectionCollection ofof thethe fullfull liabilityliability willwill createcreate economiceconomic hardshiphardship 
withinwithin thethe meaningmeaning ofof sectionsection 301.6343-1;301.6343-1; oror 

(tI}Regardtess-otthe-taxpayets-financial(tI}Regardtess-otthe-taxpayets-financial cireumstance~srt-,--------­cireumstance~srt-,--------­

exceptionalexceptional circumstancescircumstances existexist suchsuch thatthat collectioncollection ofof thethe fullfull 
liabilityliability willwill bebe detrimentaldetrimental toto voluntaryvoluntary compliancecompliance byby taxpayers;taxpayers; 
andand 

(iii)(iii) CompromiseCompromise ofof thethe liabilityliability willwill notnot undermine
undermine
 
compliancecompliance byby taxpayerstaxpayers withwith thethe taxtax laws.
laws.
 

TheThe temporarytemporary regulationregulation providesprovides specialspecial rulesrules forfor evaluatingevaluating offersoffers toto promotepromote 
effectiveeffective taxtax administrationadministration andand determiningdetermining economiceconomic hardship.hardship. AnyAny 
determinationdetermination mustmust bebe "based"based uponupon considerationconsideration ofof allall thethe factsfacts andand 
circumstances,circumstances, includingincluding thethe taxpayer'staxpayer's recordrecord ofof overalloverall compliancecompliance withwith thethe taxtax 
laws."laws." EconomicEconomic hardshiphardship isis determineddetermined afterafter consideringconsidering thethe taxpayer'staxpayer's abilityability toto .. 
earnearn aa living,living, thethe abilityability toto meetmeet basicbasic livingliving expenses,expenses, andand thethe abilityability toto borrowborrow 
againstagainst thethe equityequity inin assets.assets. 

AlthoughAlthough continuescontinues toto disputedispute thethe tax,..tax,.. therethere does.does.notnot appearappear toto be_be_ 
anyany significantsignificant doubtdoubt concerningconcerning andand _iability_iability forfor thethe tax,tax, 
penaltypenalty andand interestinterest asas determ~determ~ ServiceService withwith respectrespect toto thethe ~rofit~rofit 
sharing'ssharing's annuityannuity accountsaccounts oror _ax_ax liability.liability. DistrictDistrict CounselCounsel (North(North 
CentralCentral District)District) hashas providedprovided adviceadvice concerningconcerning thethe strongstrong meritsmerits ofof thethe Service'sService's 
positionposition onon bothboth issues.issues. InIn responseresponse toto ourour request,request, thethe AssociateAssociate ChiefChief CounselCounsel 
(EBEO)(EBEO) reviewedreviewed thethe firstfirst issueissue andand concursconcurs withwith thethe DistrictDistrict CounselCounsel conclusion.conclusion. 

RevenueRevenue OfficerOfficer BethBeth CoonsCoons hashas previouslypreviously solicitedsolicited anan offeroffer inin compromisecompromise fromfrom 
onon thethe groundsgrounds ofof collectibility,collectibility, withwith success.success. hashas 
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toldtold Ms.Ms. CoonsCoons thatthat hehe isis unwillingunwilling toto provideprovide thethe fundamentalfundamental criteriacriteria forfor suchsuch anan 
offeroffer byby submittingsubmitting aa statementstatement underunder perjuryperjury inin whichwhich hehe listslists hishis assets.assets. __ 

mustmust bebe willingwilling toto complycomply withwith thethe regulatoryregulatory criteriacriteria beforebefore thethe ServiceService 
cancan considerconsider suchsuch anan offer.offer. 

TheThe ServiceService mightmight considerconsider anan offeroffer basedbased uponupon thethe groundsgrounds ofof promotingpromoting taxtax 
administration,administration, ifif submitssubmits suchsuch anan offer,offer, basedbased uponupon verificationverification ofof 
thethe informationinformation providedprovided inin suchsuch offer.offer. TheThe considerationconsideration ofof suchsuch anan offeroffer shouldshould 
includeinclude anan analysis-of-analysis-of-whether-whether- compromise-oUhe-liabilit-y-would~undermine,-­compromise-oUhe-liabilit-y-would~undermine,-­

compliancecompliance withwith thethe ~ws~ws basedbased uponupon allall thethe factsfacts andand circumstances,circumstances, includingincluding 
andand __ overalloverall compliancecompliance withwith taxtax laws.laws. 

RECOMMENDATIONS:RECOMMENDATIONS: 

youyou havehave furtherfurther questions,questions, callcall ArleneArlene BlumeBlume atat 202-927-0320.202-927-0320. 

-------------- --------------------------~--­--------------------------~--­


