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---------

This memorandum is in response to 'jour request for our views on whether the
Infernal Revenue Service is authorized to abate interest in the situation preSeNeeJ
below.
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ISSUE
Whether the I.R.C. § 6621 (C) -hot interesl" that accrued on taxpayer's YR1 tax
liability is subject to abatement under I. R. C. § 6404(e){1}.
,

CONCLUSION:
The Internal Revenue Service is not authorized to abate interest in this case
because the requirements of '.R.C. § 6404(e)(1) have nof been met.
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FACTS
X filed a conso lidate d federal income tax return. Form 1120
(or the taxab le yeo3f
endin g Decem ber 31. YR2 (lithe YR2 return"). The YR2 return
was due on Mclrctl
15, YR3.
On March 15. VR3, the Service credited X with $a receiv ed with
X's Form 700'~.
Applic ation for Autom atic Extension of Time to File Corporation
Jncome Tax Rf!turn.
On April 6, YR3, X receiv ed a six-month extension to fife the
YR2 return on or
before Septe mber 15, YR3. The YR2 return, receiv ed by the
Brook ha Jen Sar:ic e
Cente r on Septe mber 16, YR3. showed taxes due in the total
amou nt o( $b an<J M~t
credit s claime d of $c as of the due date of the return.

Prior to the SerVIce's receip t of the YR2 return, on Septe mber
13,

YR~.

X reml ~ted

Sd, the unpai d balan ce of tax that X computed to be due for the YR2.
Thoug h the
paym

ent of tax was late, X's remitt ance failed to includ e any paym
ent· oward s
intere st. The Servic e dId not credit the remittance to YR2 as
a tax pa) ment, but
rather, to YR3 as a Feder al Tax Deposit ("FTO"). (It:la..S.er
oceJateu&.l/etsed-U-'l-Sis~--
------,cre~and prope rly credit ed X's
YR2 liabilit y with a tax paym ent of Sd as of tht!1
Septe mber 13. YR3 paym ent date.)

On Novem ber 25, YR3, based on the return filed on Septe mber 16. YR 3. and
on
the Sa shortf all refere nced above and notwit hstan ding X's paym
ent, th~ Servicl~

asses sed X Income tax for YR2 in the total amount of $b, a Failur
e to Pay pen':llty
in the amou nt of Se. and Interest in the amount of Sf. The Servic
e's re,:ords st-ow
that a "Requ est For Payment" ("the Notice-) was also gener ated
on the asses smen t
date. WhIle the Notice correctly reffected the assessed tax in
the amo Jnt o( $t: and
net credit s claimed of Sc as of the return due date, it did not
refJect an IJverpayment
from YR1 in the amou nt of $9 or the tax paym ent of Sd. Accor
dingly , the Tax
Statem ent portio n ot the Notice showe d "AMO UNT YOU owe"
of Sh, consis tin!] of
a tax under paym ent of $i ("YR2 Balan ce") and penal ty and
intere st in the SbOv~!
asses sed amou nts.
In additi on to statin g the amount owed. the Notice reflec ted a
list of paym ents that
the Servic e credit ed to X's YR2 account. The paym ent of $d
was not ir\cluded 'n
lhe lise The bottom of the Notice- also ref!ected- an- ~AMOUNrYOU
-OV'JE" of $F,.- fn
additi on. however, were two other lines. The three lines are
illustr ated as foHov/s:
AMOU NT YOU OWE
LESS PAYM ENTS NOT INCLUDED $
PAY ADJU STED AMOU NT
$

Sh
_

_

X failed to pay $h or an adjus ted amount within 30 days as instru cted
b'f the NclrCf!
Instea

d, on Decem ber 2. YR3, X return ed the Notice to the Service.
Wltll
inform ation to trace the payment of Sd that was not credited
again st the YR2

- - - - - - - - - - - ------ ---

3
SPR-105788-99
Balance. When payment was not made to the Service within 30 days of t.he NotrC.9.
the Service assessed "hot interest- in accordance with I.R.C. § 6621(C)'. The Sd ,
payment was subsequently credited to X's YR2 Balance After this payment was
credited, X's underpayment for the YR2 was $j, an amount in excess of 5100,000
On February 3,YR4. the a$~essed penalty was fully abated and a portlon of the
assessed interest was abated.

LAW AND ANALYSIS
I.R.C. § 6404(e)(1) authoriZes the Internal Revenue Service to abate interest on"
deficiency or a payment if it IS determined that the interest was attributable to an
Internal Revenue Service employee's error or delay in the performance of a
ministerial act The error or delay can be taken into account only after the ServiC'=I
has contacted the taxpayer in writing with respect to the deficiency or payment, ar. d
no significant aspect of the error or delay can be attributable to the taxpayer.
Section 301.6404-2T(b)(1) of the Temporary Treasury Regulation defines a
"ministerial act- as a procedural or mechanical act that does not involve the
exercise or judgment or discretion. and that occurs during the processing of a
taxpayer!s-case-afteraftprere-qutsHes to ff'ie act. suCh as conferences anc' review
by supervisors, have taken place. A ministerial act does not involve the exercise (I'
judgment or discretion. nor does it ,nvolve a decision concerning the proper
application of the tax law. 2
In enacting I.R.C. § 6404(8), Congress did not intend that the abatement of intere!!t
provision "be used routinely to avoid payment of interest It Rather, Congrttss
intended abatement of interest to be used in instances "where failure to abate
interest would be widely petceived as grossly unfair." H.R. Rep. No. 426, 99th
Cong.•
Cong
.• 1st Sess. 844 (1985): S. Rep. No 313, 99th Cong., 2d Sess. 208 (1986).

'Effective, January 1, 1991, an increased rate of interest on a large corporate
underpayment ("hot interesf') begins to run after the 30th day after the issuance of a
30-dsy letter or of a notice of deficiency, whichever is earlier. I,R.C. § 6621 (c)(2)(A). In
the case wharo doficiency procedures do not apply, 9S in the case of a taxpayer failing
to remll the full amount of income taxes shown as due on its retum on or before the fa:! t
day prescribed for payment, triS I:R.C: § 6303-asS8Ssment nofice-iSlhe-notice whidl---- .
begins the 30-dey period. In this case. the November 25, YR3, notice was the I.R.C.
§ 6303 assessment notice that began the 3O-day period.

zThe final regulation, although generally applying to interest accruing cn
deficiencies, or payments of the type of ta" described In I.R.C. § 6212(a), for 'ax years
begjnning after July 30, 1996, contaIns the same defInition of ministerial act. Treas.
Reg. § 301.6404-2(b).
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The Service has not disputed that the failure to properly credIt the $d payment to
XiS YR2 account was an error Although the Service erred, § 6404(e)11) only
•
authorizes the Service to abate inter~st when the Service's error nr delay is
attributable to a ministerial act. It is not clear from the information prOVided wI"· 3ther
the crediting of the Sd payment to X's YR3 account instead of its YR2 ~ccount was
attrIbutable to a ministerial aCI or to something else,
Even if the error was attributable to a ministerial act. the Service is not authori ted
to abate the interest because the hot interesfwas triggered by X's failore to follow
the instructions on the Notice, not by the Service's error. The facts indicate th ;('S
delay in paying the amount reflected on the Notice was due
X's misrnterpretation
of X's options. X alleges that if it had concluded that the Notice could trigger Gin
applicable date for purposes of applYing hot interest. the only option would ha',e
been to pay the $h shown as due on the Notice within 30 days of the cate of SIJCr
notice. X suggests that it is grossly unfair for rt to have to pay the liability tWICI:!
X's Interpretation of its options is incorrect. As illuslrated above, lhe Notice dil'ects
X to subtract payments not reflected on the Notice and to "pay adjusted amour 1"
---withtrr3o-ctay~tn-thts-cas-e:-~en~e-rtOt-te-p&Y-aAY-ameum-witNA-3~Ol..lldHaJYY~S.-' - - - - - -
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You have indicated 'hat X may have delayed payment because f.R.C. § 6621 (G)
was effective snortty before the Notice was issued and X may have bean unfa,.'lli.gr
with § 8621 (c)'s strict requirements. Regardless, this would not provide a baSIS
abating interest under § 6404(e}(1). The delay would still have been attributat)le to
X's actions or inactions. not the Service's

'f,r

tl",e�
The Service also did not err in issuing the Notice to X. The Notice reffected tl",e
amount of tax that was owed by X prior to the application of X's credits and�
and
payments. Even after the credits and payments were correctly applieCl and
incorrect penalties and interest abated. X still owed a substantial amount of inlerast
and would have been sent the Notice in any event.
Though the Service is not authorized to abate X's interest under '-R.C
§ 6404(e)(1), we note that if X has an overlapping overpayment, X mal have
another avenue for reducing the differentIal created by § 6621 (c) -- § 6621 (d).
Section § 6621 (d) auth_()rizes
auth_()rizes____~g!@~Lrnle!_est netting" when certain requisites ue
met. For information on requesting interest netting
§ 662T(df.-X- snoulcf ---- - - - review Rev Proc.99-19.
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