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MEMORANDUMMEMORANDUM FORFOR WILLIAMWILLIAM S.S. TRESSTRESS 
OFFICEOFFICE OFOF ASSISTANTASSISTANT COMMISSIONERCOMMISSIONER 
INTERNATIONALINTERNATIONAL 

FROM:FROM: ElizabethElizabeth U.U. KarzonKarzon 
Chief,Chief, BranchBranch 11 

SUBJECT:SUBJECT: LetterLetter fromfrom R.E.R.E. Haigh,Haigh, DeputyDeputy DirectorDirector RevenueRevenue London,London, 
EnglandEngland 

ThisThis isis inin responseresponse toto youryour memorandummemorandum dateddated AugustAugust 25,25, 1999,1999, requestingrequesting 
assistanceassistance inin connectionconnection withwith aa questionnairequestionnaire sentsent byby RonRon Haigh,Haigh, DeputyDeputy DirectorDirector 
RevenueRevenue London,London, England.England. 

ISSUE:ISSUE: 

WhetherWhether thethe UnitedUnited StatesStates taxingtaxing rightright dependsdepends uponupon thethe existenceexistence inin thethe 
UnitedUnited StatesStates ofof aa PermanentPermanent Establishment,Establishment, aa meremere presence,presence, oror evidenceevidence ofof 
economiceconomic activity,activity, oror aa combinationcombination ofof allall three.three. 

LAWLAW ANDAND ANALYSIS:ANALYSIS: 

EngagedEngaged inin aa TradeTrade oror BusinessBusiness WithinWithin thethe UnitedUnited StatesStates 

InIn thethe absenceabsence ofof aa treaty,treaty, underunder thethe InternalInternal RevenueRevenue CodeCode (the(the "Code"),"Code"), 
thethe UnitedUnited StatesStates hashas thethe rightright toto taxtax incomeincome ofof aa foreignforeign corporationcorporation whichwhich isis 
effectivelyeffectively connectedconnected withwith thethe conductconduct ofof aa tradetrade oror businessbusiness withinwithin thethe UnitedUnited 
·States.·States. I.R.C.I.R.C. §§§§ 864,882.864,882. SectionSection 864(c)864(c) providesprovides guidanceguidance onon whenwhen income,income, 
gaingain oror lossloss isis effectivelyeffectively connectedconnected withwith aa tradetrade oror business,business, assumingassuming aa tradetrade oror 
businessbusiness exists.exists. SpecialSpecial rulesrules applyapply toto periodicperiodic incomeincome (section(section 864(c)(2»,864(c)(2», incomeincome 
fromfrom sourcessources withoutwithout thethe UnitedUnited StatesStates (section(section 864(c)(4»,864(c)(4», andand otherother incomeincome fromfrom 
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sourcessources withinwithin thethe UnitedUnited StatesStates thatthat isis treatedtreated asas effectivelyeffectively connectedconnected withwith aa 
tradetrade oror businessbusiness withinwithin thethe UnitedUnited StatesStates (section(section 864(c)(3».864(c)(3». TheThe latterlatter isis referredreferred 
toto asas thethe "limited"limited forceforce ofof attraction"attraction" rule.rule. NoNo specificspecific statutorystatutory rulesrules existexist regardingregarding 
whenwhen incomeincome (other(other thanthan periodicperiodic income)income) isis inin factfact effectivelyeffectively connectedconnected withwith aa 
tradetrade oror businessbusiness oror whetherwhether itit shouldshould simplysimply bebe treatedtreated asas effectivelyeffectively connectedconnected 
withwith thethe tradetrade oror businessbusiness underunder thethe limitedlimited forceforce ofof attractionattraction rule.rule. 

SectionSection 864(b)864(b) providesprovides aa non-exhaustivenon-exhaustive definitiondefinition ofof "trade"trade oror businessbusiness 
withinwithin thethe UnitedUnited States."States." SectionSection 864(b)864(b) providesprovides that,that, asas aa generalgeneral rule,rule, thethe termterm 
"trade"trade oror businessbusiness withinwithin thethe UnitedUnited States"States" includesincludes thethe performanceperformance ofof personalpersonal 
servicesservices withinwithin thethe UnitedUnited StatesStates andand doesdoes notnot includeinclude tradingtrading inin stocksstocks oror 
securitiessecurities oror commoditiescommodities throughthrough aa residentresident broker,broker, commissioncommission agent,agent, custodian,custodian, 
oror otherother independentindependent agent,agent, oror otherwiseotherwise tradingtrading forfor one'sone's ownown account.account. ThisThis 
exceptionexception generallygenerally doesdoes notnot applyapply inin thethe casecase ofof aa dealerdealer inin stocksstocks oror securitiessecurities oror 
commodities,commodities, andand shallshall applyapply onlyonly if,if, atat nono timetime duringduring thethe taxabletaxable year,year, thethe 
taxpayertaxpayer hashas anan officeoffice oror otherother fixedfixed placeplace ofof businessbusiness inin thethe UnitedUnited StatesStates throughthrough 
whichwhich oror byby thethe directiondirection ofof whichwhich thethe transactionstransactions inin stockstock oror securities,securities, oror inin 
commodities,commodities, asas thethe casecase maymay be,be, areare effected.effected. 

IfIf anan activityactivity isis notnot expresslyexpressly listedlisted inin sectionsection 864(b),864(b), whetherwhether aa foreignforeign 
corporationcorporation isis engagedengaged inin aa tradetrade oror businessbusiness withinwithin thethe UnitedUnited StatesStates isis aa factsfacts andand 
circumstancescircumstances determination.determination. Treas.Treas. Reg.Reg. §§ 1.864-2(e);1.864-2(e); Rev.Rev. Rul.Rul. 99-7,1999-199-7,1999-1 
I.R.S.I.R.S. 227227 (the(the determinationdetermination ofof whetherwhether aa taxpayertaxpayer isis engagedengaged inin aa tradetrade oror 
businessbusiness withinwithin thethe UnitedUnited StatesStates isis highlyhighly factualfactual andand suchsuch aa determinationdetermination isis notnot 
ordinarilyordinarily mademade inin anan advanceadvance ruling).ruling). SectionSection 875875 treatstreats thethe partnerspartners ofof aa 
partnershippartnership asas engagedengaged inin aa U.S.U.S. tradetrade oror businessbusiness ifif thethe partnershippartnership isis engagedengaged inin 
aa U.S.U.S. tradetrade oror business.business. 

Generally,Generally, whetherwhether aa foreignforeign corporationcorporation isis engagedengaged inin aa tradetrade oror businessbusiness 
withinwithin thethe UnitedUnited StatesStates dependsdepends uponupon whetherwhether thethe foreignforeign corporationcorporation isis regularlyregularly 
andand continuouslycontinuously engagedengaged inin profit-seekingprofit-seeking activitiesactivities inin thethe UnitedUnited States.States. 
EuropeanEuropean NavalNaval StoresStores Co.,Co., S.A.S.A. v.v. Commissioner,Commissioner, 1111 T.C.T.C. 127127 (1948);(1948); SeeSee alsoalso 
SpermacetSpermacet WhalingWhaling && ShippingShipping Co.Co. S/AS/A v.v. Commissioner,Commissioner, 3030 T.C.T.C. 618,618, 634634 (1958)(1958) 
(holding(holding thatthat beforebefore aa taxpayertaxpayer cancan bebe foundfound toto bebe "engaged"engaged inin aa tradetrade oror businessbusiness 
withinwithin thethe UnitedUnited States"States" itit must,must, duringduring somesome substantialsubstantial portionportion ofof thethe taxabletaxable 
year,year, bebe regularlyregularly andand continuouslycontinuously transactingtransacting aa substantialsubstantial portionportion ofof itsits ordinaryordinary 
businessbusiness inin thethe UnitedUnited States).States). AA foreignforeign corporationcorporation maymay bebe foundfound toto bebe engagedengaged 
inin aa tradetrade oror businessbusiness eithereither throughthrough itsits directdirect activitiesactivities inin thethe UnitedUnited StatesStates oror 
throughthrough thethe activitiesactivities inin thethe UnitedUnited StatesStates ofof anan agentagent onon behalfbehalf ofof thethe foreignforeign 
corporation.corporation. 
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EngagedEngaged InIn aa TradeTrade oror BusinessBusiness ThroughThrough anan Agent:Agent: 

InIn HandfieldHandfield v.v. Commissioner,Commissioner, 2323 T.C.T.C. 633633 (1955),(1955), aa nonresidentnonresident alienalien 
individualindividual residingresiding inin CanadaCanada andand engagedengaged inin thethe manufacturemanufacture ofof picturepicture postalpostal 
cardscards inin CanadaCanada waswas foundfound toto bebe engagedengaged inin aa tradetrade oror businessbusiness withinwithin thethe UnitedUnited 
StatesStates throughthrough thethe activitiesactivities ofof anan agent.agent. TheThe taxpayertaxpayer inin HandfieldHandfield managedmanaged thethe 
businessbusiness andand carriedcarried onon hishis activitiesactivities fromfrom hishis officeoffice inin Canada.Canada. TheThe taxpayertaxpayer hadhad 
aa contractcontract withwith thethe AmericanAmerican NewsNews CompanyCompany byby whichwhich thethe latterlatter distributeddistributed thethe 
cardscards toto newsstandsnewsstands inin thethe UnitedUnited States,States, wherewhere theythey werewere soldsold toto thethe public.public. TheThe 
taxpayertaxpayer hadhad oneone employee,employee, aa residentresident ofof thethe UntiedUntied States,States, toto checkcheck thethe vendorsvendors 
ofof thethe cardscards toto insureinsure thatthat thethe cardscards werewere beingbeing properlyproperly displayed.displayed. 

TheThe taxpayertaxpayer inin HandfieldHandfield arguedargued thatthat thethe AmericanAmerican NewsNews CompanyCompany 
purchasedpurchased thethe cardscards fromfrom himhim forfor resaleresale andand thatthat thethe salesale occurredoccurred inin CanadaCanada whenwhen 
thethe cardscards werewere placedplaced inin transportationtransportation andand that,that, atat thatthat time,time, hehe surrenderedsurrendered allall hishis 
rights,rights, title,title, andand interestinterest inin thethe cardscards toto thethe AmericanAmerican NewsNews Company.Company. TheThe Service,Service, 
onon thethe otherother hand,hand, arguedargued thatthat thethe arrangementarrangement waswas anan agencyagency relationshiprelationship andand 
thatthat thethe AmericanAmerican NewsNews CompanyCompany waswas thethe taxpayer'staxpayer's exclusiveexclusive distributordistributor inin thethe 
UnitedUnited States.States. TheThe HandfieldHandfield courtcourt foundfound thatthat thethe arrangementarrangement betweenbetween thethe 
taxpayertaxpayer andand thethe AmericanAmerican NewsNews CompanyCompany waswas oneone inin whichwhich thethe AmericanAmerican NewsNews 
CompanyCompany waswas thethe taxpayer'staxpayer's agentagent inin thethe UnitedUnited StatesStates andand thatthat thethe cardscards werewere 
shippedshipped onon consignmentconsignment forfor salesale toto thethe public.public. 

TheThe HandfieldHandfield courtcourt basedbased itsits decisiondecision onon thatthat factfact that,that, underunder thethe contractcontract 
betweenbetween thethe taxpayertaxpayer andand thethe AmericanAmerican NewNew Company,Company, thethe AmericanAmerican NewsNews 
CompanyCompany diddid notnot obligateobligate itselfitself toto buybuy anyany definitedefinite amountamount ofof merchandisemerchandise fromfrom thethe 
taxpayertaxpayer andand waswas onlyonly obligatedobligated toto accountaccount forfor thethe merchandisemerchandise thatthat hadhad beenbeen 
sold.sold. Further,Further, underunder thethe contract,contract, allall unsoldunsold merchandisemerchandise couldcould bebe returned,returned, thethe 
taxpayertaxpayer paidpaid allall transportationtransportation costscosts forfor shippingshipping thethe cards,cards, andand gavegave fullfull creditcredit forfor 
unsoldunsold cardscards regardlessregardless ofof theirtheir condition.condition. TheThe HandfieldHandfield courtcourt foundfound thatthat thethe 
taxpayertaxpayer waswas engagedengaged inin aa tradetrade oror businessbusiness withinwithin thethe UnitedUnited StatesStates throughthrough thethe 
activitiesactivities ofof itsits agent.agent. 

TheThe HandfieldHandfield court,court, citingciting InIn rere Taylor,Taylor, (E.D.,(E.D., Mich.,Mich., 1931)1931) 4646 F.2dF.2d 326,326, 328,328, 
stated:stated: 

AA contractcontract ofof consignmentconsignment ** ** ** imposesimposes nono obligationobligation uponupon thethe consignorconsignor toto 
sellsell oror uponupon thethe consigneeconsignee toto buybuy anyany property,property, andand itit effectseffects nono salesale oror 
transfertransfer ofof title,title, conditionalconditional oror absolute,absolute, fromfrom consignorconsignor toto consignee.consignee. ItIt 
merelymerely createscreates aa bailmentbailment betweenbetween thethe consignorconsignor asas bailorbailor andand thethe 
consigneeconsignee asas bailee,bailee, ofof propertyproperty ofof thethe bailor,bailor, withwith authorityauthority inin thethe baileebailee asas 
hishis agentagent toto sellsell suchsuch propertyproperty toto thirdthird personspersons andand withwith thethe dutyduty toto accountaccount 
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toto himhim forfor thethe proceedsproceeds ofof anyany suchsuch sale.sale. OnOn suchsuch aa salesale thethe titletitle passes,passes, 
notnot fromfrom thethe consignorconsignor toto thethe consigneeconsignee asas inin aa contractcontract ofof conditionalconditional sale,sale, 
butbut fromfrom thethe consignorconsignor asas owner,owner, throughthrough thethe consigneeconsignee asas hishis agent,agent, toto thethe 
purchaser.purchaser. InIn thethe absenceabsence ofof suchsuch aa salesale thethe consigneeconsignee maymay returnreturn thethe 
propertyproperty toto thethe consignorconsignor withoutwithout liabilityliability forfor thethe purchasepurchase priceprice thereof.thereof. 

LewenhauptLewenhaupt v.v. Commissioner,Commissioner, 2020 T.C.T.C. 151,151, 163163 (1953),(1953), alsoalso involvedinvolved 
whetherwhether aa nonresidentnonresident alienalien individualindividual waswas engagedengaged inin aa tradetrade oror businessbusiness withinwithin 
thethe UnitedUnited StatesStates duedue toto thethe activitiesactivities ofof anan agent.agent. TheThe U.S.U.S. agentagent hadhad broadbroad 
powerspowers toto actact onon behalfbehalf ofof thethe nonresident,nonresident, whichwhich includedincluded thethe powerpower toto buy,buy, sell,sell, 
leaselease andand mortgagemortgage realreal estateestate forfor and,and, inin thethe namename ofof thethe taxpayer.taxpayer. TheThe agentagent 
alsoalso managedmanaged thethe taxpayer'staxpayer's realreal propertiesproperties andand otherother financialfinancial affairsaffairs inin thethe UnitedUnited 
States.States. TheThe LewenhauptLewenhaupt courtcourt foundfound thethe activitiesactivities ofof thethe agentagent toto bebe "considerable,"considerable, 
continuous,continuous, andand regular"regular" and,and, accordingly,accordingly, foundfound thethe nonresidentnonresident toto bebe engagedengaged inin 
aa tradetrade oror businessbusiness withinwithin thethe UnitedUnited StatesStates throughthrough thethe activitiesactivities ofof itsits agent.agent. Id.Id. 

InIn AmodioAmodio v.v. Commissioner,Commissioner, 3434 T.C.T.C. 894894 (1960),(1960), thethe courtcourt alsoalso foundfound thatthat aa 
nonresidentnonresident alienalien individualindividual waswas engagedengaged inin aa tradetrade oror businessbusiness withinwithin thethe UnitedUnited 
StatesStates throughthrough hishis agentsagents wherewhere hehe appointedappointed agentsagents toto purchasepurchase andand managemanage realreal 
propertyproperty withinwithin thethe UnitedUnited States.States. TheThe propertiesproperties werewere managedmanaged byby locallocal realreal 
estateestate agentsagents inin thethe l,.Jnitedl,.Jnited StatesStates whowho negotiatednegotiated oror renewedrenewed leases,leases, arrangedarranged forfor 
repairs,repairs, collectedcollected rent,rent, paidpaid taxestaxes andand assessments,assessments, andand remittedremitted netnet proceedsproceeds toto 
anotheranother agentagent afterafter deductingdeducting commissions.commissions. TheThe otherother agentagent paidpaid principalprincipal andand 
interestinterest onon thethe mortgages,mortgages, insuranceinsurance premiumspremiums andand taxestaxes relatedrelated toto thethe properties.properties. 
TheThe AmodioAmodio courtcourt foundfound thatthat thethe actsacts ofof thethe agentsagents werewere attributableattributable toto thethe 
nonresidentnonresident alienalien andand thatthat thethe activitiesactivities werewere "considerable,"considerable, continuous,continuous, andand 
regular".regular". Id.Id. atat 906.906. TheThe AmodioAmodio courtcourt furtherfurther foundfound thatthat "such"such activitiesactivities ofof aa 
nonresidentnonresident alienalien throughthrough hishis agentsagents inin thethe UnitedUnited StatesStates constituteconstitute engagingengaging inin 
businessbusiness inin thethe UnitedUnited States."States." Id.Id. 

InIn AmalgamatedAmalgamated DentalDental Co.Co. v.v. Commissioner,Commissioner, 66 T.C.T.C. 10091009 (1946),(1946), however,however, 
thethe TaxTax CourtCourt foundfound thatthat aa nonresidentnonresident taxpayertaxpayer waswas notnot engagedengaged inin aa tradetrade oror 
business.business. InIn AmalgamatedAmalgamated Dental,Dental, thethe taxpayer,taxpayer, aa UnitedUnited KingdomKingdom corporation,corporation, 
waswas engagedengaged inin aa vendor-vendeevendor-vendee relationshiprelationship whereinwherein thethe taxpayertaxpayer purchasedpurchased 
dentaldental suppliessupplies fromfrom aa U.S.U.S. dentaldental supplysupply company.company. PriorPrior toto thethe taxabletaxable yearsyears inin 
issueissue inin thethe case,case, thethe dentaldental supplysupply companycompany shippedshipped thethe dentaldental suppliessupplies 
purchasedpurchased byby thethe taxpayertaxpayer directlydirectly toto thethe taxpayertaxpayer andand thethe taxpayertaxpayer wouldwould thenthen 
shipship thethe suppliessupplies toto itsits customers.customers. DueDue toto warwar conditions,conditions, itit becamebecame infeasibleinfeasible forfor 
thethe dentaldental supplysupply companycompany toto shipship toto thethe taxpayertaxpayer andand forfor thethe taxpayertaxpayer toto shipship toto itsits 
customers.customers. AsAs aa result,result, thethe taxpayertaxpayer andand thethe U.S.U.S. dentaldental supplysupply companycompany agreedagreed 
thatthat thethe latterlatter wouldwould shipship thethe merchandisemerchandise directlydirectly toto thethe taxpayer'staxpayer's customers.customers. 
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TheThe taxpayertaxpayer inin AmalgamatedAmalgamated DentalDental arguedargued thatthat thethe U.S.U.S. dentaldental supplysupply 
companycompany becamebecame thethe taxpayer'staxpayer's agentagent because,because, insteadinstead ofof shippingshipping thethe dentaldental 
suppliessupplies directlydirectly toto thethe taxpayertaxpayer forfor resaleresale byby thethe taxpayertaxpayer toto itsits customers,customers, thethe 
dentaldental supplysupply companycompany shippedshipped thethe dentaldental suppliessupplies directlydirectly toto thethe taxpayer'staxpayer's 
customers,customers, underunder directionsdirections (both(both generalgeneral andand special)special) fromfrom thethe taxpayer,taxpayer, billedbilled thethe 
customercustomer atat aa retailretail raterate setset byby thethe taxpayer,taxpayer, billedbilled thethe taxpayertaxpayer forfor thethe wholesalewholesale 
rate,rate, receivedreceived paymentpayment fromfrom thethe customers,customers, andand remittedremitted toto thethe taxpayertaxpayer thethe 
differencedifference betweenbetween thethe twotwo rates.rates. NoNo chargecharge waswas mademade byby thethe taxpayertaxpayer forfor thethe 
additionaladditional servicesservices performedperformed byby thethe U.S.U.S. dentaldental supplysupply company.company. 

TheThe AmalgamatedAmalgamated DentalDental courtcourt foundfound thatthat gratuitousgratuitous servicesservices providedprovided byby 
thethe U.S.U.S. dentaldental supplysupply companycompany toto thethe taxpayertaxpayer diddid notnot createcreate anan agencyagency 
relationship.relationship. TheThe courtcourt foundfound thatthat thethe changechange inin operatingoperating methodsmethods waswas directlydirectly 
causedcaused byby thethe warwar andand that,that, consideringconsidering thethe longlong continuedcontinued relationsrelations onon aa basisbasis ofof 
vendor-vendeevendor-vendee betweenbetween thethe twotwo companies,companies, itit appearedappeared moremore reasonablereasonable toto thinkthink 
thatthat thethe changechange entailedentailed aa meremere enforcedenforced modificationmodification ofof thethe previousprevious operationoperation ofof 
vendor-vendeevendor-vendee relationrelation thanthan toto thinkthink that,that, withoutwithout aa definitedefinite contract,contract, thatthat relationrelation 
waswas changedchanged toto oneone ofof principalprincipal andand agent.agent. Id.Id. atat 1015.1015. TheThe AmalgamatedAmalgamated DentalDental 
courtcourt alsoalso foundfound thatthat "the"the lacklack ofof aa formalformal expressionexpression ofof aa contractcontract ofof agencyagency isis toto 
usus significant,significant, andand whatwhat waswas donedone appearsappears notnot asas agency,agency, butbut asas detaildetail inin carryingcarrying 
onon thethe previousprevious arrangementarrangement inin aa notnot greatlygreatly differentdifferent way."way." Id.Id. Accordingly,Accordingly, thethe 
courtcourt foundfound thatthat thethe taxpayertaxpayer waswas notnot engageengage inin aa tradetrade oror businessbusiness withinwithin thethe 
UnitedUnited States.States. 

WithWith regardregard toto agencyagency relationshipsrelationships betweenbetween relatedrelated parties,parties, BollingerBollinger v.v. 
Commissioner,Commissioner, 485485 U.S.U.S. 340340 (1988),(1988), andand NationalNational CarbideCarbide Corp.Corp. v.v. Commissioner,Commissioner, 
336336 U.S.U.S. 422422 (1949),(1949), outlineoutline thethe instancesinstances inin whichwhich anan agencyagency relationshiprelationship maymay bebe 
foundfound toto existexist betweenbetween relatedrelated parties.parties. BollingerBollinger involvedinvolved thethe relationsrelations betweenbetween aa 
corporatecorporate agentagent andand itsits owner-principal.owner-principal. NationalNational CarbideCarbide involvedinvolved thethe relationsrelations 
betweenbetween aa parentparent corporationcorporation andand itsits whollywholly ownedowned subsidiaries,subsidiaries, whichwhich werewere 
nominallynominally designateddesignated asas corporatecorporate agentsagents forfor thethe parentparent corporation.corporation. InIn Bollinger,Bollinger, 
thethe SupremeSupreme CourtCourt addressedaddressed thethe issueissue ofof whetherwhether aa corporationcorporation holdingholding titletitle toto 
propertyproperty waswas anan agentagent withwith respectrespect toto itsits shareholdersshareholders whowho performedperformed allall thethe 
functionsfunctions associatedassociated withwith thethe developmentdevelopment andand operationoperation ofof thethe property,property, oror 
whetherwhether thethe shareholdersshareholders werewere thethe agentsagents performingperforming functionsfunctions onon behalfbehalf ofof thethe 
corporationcorporation whowho waswas thethe legallegal ownerowner ofof thethe property.property. IInn makingmaking itsits determinationdetermination 
asas toto whowho waswas thethe agent,agent, andand whowho waswas thethe principal,principal, thethe CourtCourt appliedapplied thethe fourfour 
indiciaindicia andand twotwo requirementsrequirements ofof agencyagency statusstatus outlinedoutlined inin NationalNational CarbideCarbide (the(the lastlast 
twotwo factorsfactors belowbelow areare thethe requirements):requirements): 

1.1. WhetherWhether thethe corporationcorporation operatesoperates inin thethe namename andand forfor thethe accountaccount ofof thethe 
principal;principal; 
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2.2. WhetherWhether thethe corporationcorporation bindsbinds thethe principalprincipal byby itsits actions;actions; 

3.3. WhetherWhether thethe corporationcorporation transmitstransmits moneymoney receivedreceived toto thethe principal;principal; 

4.4. WhetherWhether receiptreceipt ofof incomeincome isis attributableattributable toto thethe servicesservices ofof employeesemployees ofof 
thethe principalprincipal andand toto assetsassets belongingbelonging toto thethe principal;principal; 

5.5. TheThe agencyagency relationshiprelationship mustmust notnot bebe dependentdependent onon thethe factfact thatthat thethe agentagent 
isis ownedowned byby thethe principalprincipal ---- meaningmeaning thatthat thethe separateseparate entityentity doctrinedoctrine ofof MolineMoline 
PropertiesProperties v.v. Commissioner,Commissioner, 319319 U.S.U.S. 436436 (1943),(1943), isis notnot subverted;subverted; andand 

6.6. TheThe agentagent hashas aa businessbusiness purposepurpose ofof carryingcarrying onon itsits normalnormal dutiesduties as
as
 
agent.agent. Bollinger,Bollinger, atat 346-7.
346-7.
 

TheThe BollingerBollinger courtcourt alsoalso outlinedoutlined three'three' additionaladditional criteriacriteria toto adequatelyadequately 
assureassure thethe presencepresence ofof aa validvalid agentagent -- principalprincipal relationship:relationship: (1)(1) thethe agencyagency 
relationshiprelationship waswas setset forthforth inin aa writtenwritten agreementagreement atat thethe timetime thethe assetasset waswas acquired;acquired; 
(2)(2) thethe corporationcorporation functionsfunctions asas agentagent andand notnot asas principalprincipal withwith respectrespect toto thethe assetasset 
forfor allall purposes;purposes; andand (3)(3) thethe corporationcorporation isis heldheld outout asas thethe agentagent andand notnot principalprincipal inin 
allall dealingsdealings withwith thirdthird partiesparties relatingrelating toto thethe asset.asset. M.M. atat 349-350.349-350. 

ImpactImpact ofof SourceSource ofof IncomeIncome onon TaxingTaxing Rights:Rights: 

EvenEven ifif aa foreignforeign corporationcorporation isis foundfound toto bebe engagedengaged inin aa tradetrade oror businessbusiness 
withinwithin thethe UntiedUntied States,States, eithereither duedue toto itsits directdirect activitiesactivities oror thosethose ofof itsits agent,agent, thethe 
UnitedUnited StatesStates maymay onlyonly exerciseexercise itsits taxingtaxing rightsrights withwith regardregard toto incomeincome whichwhich isis 
"effectively"effectively connectedconnected with"with" thethe conductconduct ofof thethe tradetrade oror businessbusiness withinwithin thethe UnitedUnited 
States.States. SectionSection 864(c)(4)(A)864(c)(4)(A) generallygenerally providesprovides thatthat incomeincome fromfrom sourcessources withoutwithout 
thethe UnitedUnited StatesStates shallshall notnot bebe treatedtreated asas effectivelyeffectively connectedconnected withwith thethe conductconduct ofof aa 
tradetrade oror businessbusiness withinwithin thethe UnitedUnited States.States. Accordingly,Accordingly, thethe UnitedUnited StatesStates generallygenerally 
onlyonly hashas thethe rightright toto taxtax U.S.U.S. sourcedsourced incomeincome relatedrelated toto thethe U.S.U.S. tradetrade oror business.business. 
SectionSection 864(c)(4)(B)864(c)(4)(B) andand (C)(C) providesprovides limitedlimited exceptionsexceptions toto thisthis generalgeneral rule.rule. 11 

Generally,Generally, sectionsection 864(c)(4)(B)864(c)(4)(B) providesprovides anan exceptionexception withwith respectrespect toto certaincertain 
typestypes ofof incomeincome wherewhere thethe foreignforeign corporationcorporation hashas anan officeoffice oror otherother fixedfixed placeplace ofof 
businessbusiness withinwithin thethe UnitedUnited StatesStates toto whichwhich suchsuch incomeincome isis attributable.attributable. UnderUnder suchsuch 

11 SectionSection 864(c)(4864(c)(4)(C))(C) provides,provides, withwith respectrespect toto insuranceinsurance companies,companies, thatthat 
incomeincome fromfrom sourcessources withoutwithout thethe UnitedUnited StatesStates thatthat isis attributableattributable toto itsits UnitedUnited StatesStates 
businessbusiness shallshall bebe treatedtreated asas effectivelyeffectively connectedconnected withwith thethe conductconduct ofof aa tradetrade oror 
businessbusiness withinwithin thethe UnitedUnited States.States. 
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circumstances.circumstances. thethe UnitedUnited StatesStates maymay taxtax foreignforeign sourcedsourced incomeincome asas incomeincome 
effectivelyeffectively connectedconnected withwith thethe conductconduct ofof aa tradetrade oror businessbusiness withinwithin thethe UnitedUnited 
States.States. Accordingly,Accordingly, forfor example,example, foreignforeign sourcedsourced incomeincome fromfrom thethe salesale ofof 
inventoryinventory maymay bebe taxedtaxed byby thethe UnitedUnited StatesStates ifif thethe foreignforeign corporationcorporation hashas anan officeoffice 
oror otherother fixedfixed placeplace ofof businessbusiness withinwithin thethe UnitedUnited StatesStates toto whichwhich suchsuch incomeincome isis 
attributable.attributable. AlthoughAlthough sectionsection 864(c)(4)(B)864(c)(4)(B) generallygenerally appliesapplies toto thethe salesale ofof inventoryinventory 
throughthrough anan officeoffice oror otherother fixedfixed placeplace ofof businessbusiness inin thethe UnitedUnited States,States, itit doesdoes notnot 
applyapply ifif thethe inventoryinventory isis soldsold forfor use,use, consumption.consumption. oror dispositiondisposition outsideoutside thethe UnitedUnited 
StatesStates andand anan officeoffice oror otherother fixedfixed placeplace ofof businessbusiness ofof thethe foreignforeign corporationcorporation inin aa 
foreignforeign countrycountry participatesparticipates materiallymaterially inin suchsuch sale.sale. I.R.C.I.R.C. §§ 864(c)(4)(B)(iii).864(c)(4)(B)(iii). 

TheThe CodeCode generallygenerally ignoresignores anan officeoffice oror otherother fixedfixed pl~cepl~ce ofof businessbusiness ofof an
an
 
agentagent inin determiningdetermining whetherwhether aa foreignforeign corporationcorporation hashas anan officeoffice oror otherother fixed
fixed
 

,,placeplace ofof business.business. InIn determiningdetermining whetherwhether aa foreignforeign corporationcorporation hashas anan officeoffice oror 
otherother fixedfixed placeplace ofof business,business, thethe officeoffice oror otherother fixedfixed placeplace ofof businessbusiness ofof aa 
dependentdependent agentagent willwill bebe disregardeddisregarded unlessunless suchsuch agentagent (1)(1) hashas thethe authorityauthority toto 
negotiatenegotiate andand concludeconclude contractscontracts inin thethe namename ofof thethe foreignforeign corporationcorporation andand 
regularlyregularly exercisesexercises thatthat authority,authority, oror (2)(2) hashas aa stockstock ofof merchandisemerchandise belongingbelonging toto 
thethe foreignforeign corporationcorporation fromfrom whichwhich ordersorders areare regularlyregularly filledfilled onon behalfbehalf ofof suchsuch 
foreignforeign corporation.corporation. I.R.C.I.R.C. §§ 864(c)(5)(A);Treas.864(c)(5)(A);Treas. Reg.Reg. §§ 1.864-7(d)(11.864-7(d)(1 )(i).)(i). Moreover,Moreover, 
pursuantpursuant toto sectionsection 864(c)(5)(A),864(c)(5)(A), thethe officeoffice oror otherother fixedfixed placeplace ofof businessbusiness ofof anan 
independentindependent agentagent willwill notnot bebe attributedattributed toto aa foreignforeign corporationcorporation eveneven ifif thethe agentagent 
hashas thethe authorityauthority toto negotiatenegotiate a'nda'nd concludeconclude contractscontracts onon behalfbehalf ofof thethe foreignforeign 
corporationcorporation oror maintainsmaintains asas stockstock ofof goodsgoods fromfrom whichwhich toto fillfill ordersorders onon thethe foreignforeign 
corporation'scorporation's behalf.behalf. 

TreasuryTreasury RegulationRegulation sectionsection 1.864-7(c)1.864-7(c) provides:provides: 

AA foreignforeign corporationcorporation shallshall notnot bebe consideredconsidered toto havehave anan officeoffice oror otherother fixedfixed 
placeplace ofof businessbusiness merelymerely becausebecause aa personperson controllingcontrolling thatthat corporationcorporation hashas 
anan officeoffice oror otherother fixedfixed placeplace ofof businessbusiness fromfrom whichwhich generalgeneral supervisionsupervision andand 
controlcontrol overover thethe polioiespolioies ofof thethe foreignforeign corporationcorporation areare exercised.exercised. 

TreasuryTreasury RegulationRegulation sectionsection 1.864-7(d)(3)(ii)1.864-7(d)(3)(ii) provides:provides: 

TheThe determinationdetermination ofof whetherwhether anan agentagent isis anan independentindependent agentagent forfor purposespurposes 
ofof thisthis paragraphparagraph shallshall bebe mademade withoutwithout regardregard toto factsfacts indicatingindicating thatthat eithereither 
thethe agentagent oror thethe principalprincipal ownsowns oror controlscontrols directlydirectly oror indirectlyindirectly thethe otherother oror 
thatthat aa thirdthird personperson oror personspersons ownown oror controlcontrol directlydirectly oror indirectlyindirectly both.both. ForFor 
example,example, aa whollywholly ownedowned domesticdomestic subsidiarysubsidiary corporationcorporation ofof aa foreignforeign 
corporationcorporation whichwhich actsacts asas anan agentagent forfor thethe foreignforeign parentparent corporationcorporation maymay bebe 
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treatedtreated asas actingacting inin thethe capacitycapacity ofof independentindependent agentagent forfor thethe foreignforeign parentparent 
corporation.corporation. 

However,However, ifif thethe agentagent actsacts exclusively,exclusively, oror almostalmost exclusively,exclusively, inin suchsuch capacity,capacity, 
pursuantpursuant toto TreasuryTreasury RegulationRegulation sectionsection 1.864-7(d)(3)(iii),1.864-7(d)(3)(iii), eveneven ifif thethe agentagent isis 
otherwiseotherwise anan independentindependent agent,agent, thethe factsfacts andand circumstancescircumstances ofof thethe particularparticular casecase 
mustmust bebe takentaken intointo accountaccount inin determiningdetermining whetherwhether thethe agent,agent, whilewhile actingacting inin thatthat 
capacity,capacity, maymay bebe classifiedclassified asas anan independentindependent agent.agent. 

BecauseBecause sectionsection 864(c)(4864(c)(4)(A))(A) generallygenerally providesprovides thatthat incomeincome fromfrom sourcessources 
withoutwithout thethe UnitedUnited StatesStates shallshall notnot bebe treatedtreated asas effectivelyeffectively connectedconnected withwith thethe 
conductconduct ofof aa tradetrade oror businessbusiness withinwithin thethe UnitedUnited StatesStates and,and, therefore,therefore, eveneven wherewhere 
aa foreignforeign corporationcorporation isis engagedengaged inin aa tradetrade oror businessbusiness withinwithin thethe UnitedUnited States,States, thethe 
UnitedUnited StatesStates maymay notnot bebe ableable taxtax foreignforeign sourcesource incomeincome relatedrelated toto thatthat tradetrade oror 
business,business, thethe sourcesource ofof incomeincome becomesbecomes importantimportant inin determiningdetermining thethe UnitedUnited 
States'States' rightright toto taxtax suchsuch income.income. 

InIn thethe UnitedUnited States,States, incomeincome fromfrom thethe salesale ofof inventoryinventory propertyproperty isis generallygenerally 
sourcedsourced basedbased onon thethe placeplace ofof sale.sale. I.R.C.I.R.C. §§§§ 861(a)(6),861(a)(6), 862(a)(6)862(a)(6) andand 863(b).863(b). 
TreasuryTreasury RegulationRegulation sectionsection 1.861-7(c)1.861-7(c) provides:provides: 

ForFor purposespurposes ofof partpart II (section(section 861861 andand following),following), subchaptersubchapter N,N, chapterchapter 11 ofof 
thethe Code,Code, andand thethe regulationsregulations thereunder,thereunder, aa salesale ofof personalpersonal propertyproperty isis 
consummatedconsummated atat thethe timetime when,when, andand thethe placeplace where,where, thethe rights,rights, title,title, andand 
interestinterest ofof thethe sellerseller inin thethe propertyproperty areare transferredtransferred toto thethe buyer.buyer. WhereWhere barebare 
legallegal titletitle isis retainedretained byby thethe seller,seller, thethe salesale shallshall bebe deemeddeemed toto havehave occurredoccurred 
atat thethe timetime andand placeplace ofof passagepassage toto thethe buyerbuyer ofof beneficialbeneficial ownershipownership andand thethe 
riskrisk ofof loss.loss. However.However. inin anyany casecase inin whichwhich thethe salessales transactiontransaction isis arrangedarranged 
inin aa particularparticular mannermanner forfor thethe primaryprimary purposepurpose ofof taxtax avoidance.avoidance. thethe 
foregoingforegoing rulesrules willwill notnot bebe applied.applied. InIn suchsuch cases.cases. allall factorsfactors ofof thethe 
transaction.transaction. suchsuch asas negotiations,negotiations, thethe executionexecution ofof thethe agreement.agreement. thethe 
locationlocation ofof thethe property.property. andand thethe placeplace ofof payment.payment. willwill bebe considered.considered. andand 
thethe salesale willwill bebe treatedtreated asas havinghaving beenbeen consummatedconsummated atat thethe placeplace wherewhere thethe 
substancesubstance ofof thethe salesale occurred.occurred. [Emphasis[Emphasis added.]added.] 

Accordingly,Accordingly, thethe placeplace ofof titletitle passagepassage determinesdetermines thethe sourcesource ofof inventoryinventory incomeincome 
forfor U.S.U.S. taxtax purposes.purposes. 

TheThe generalgeneral titletitle passagepassage sourcesource rulerule forfor inventoryinventory inin U.S.U.S. lawlaw maymay provideprovide 
taxpayerstaxpayers withwith anan avenueavenue toto manipulatemanipulate thethe sourcesource ofof inventoryinventory income,income, andand 
accordinglyaccordingly thethe UnitedUnited States'States' rightright toto taxtax suchsuch income,income, byby designatingdesignating wherewhere titletitle 
passagepassage occurs.occurs. SectionSection 865(e)(2)865(e)(2) providesprovides anan exceptionexception toto thethe generalgeneral titletitle 
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passagepassage sourcesource rulerule forfor inventory.inventory. SectionSection 865(e)(2)(A)865(e)(2)(A) providesprovides thatthat wherewhere aa 
foreignforeign corporationcorporation maintainsmaintains anan officeoffice oror otherother fixedfixed placeplace ofof businessbusiness inin thethe UntiedUntied 
States,States, incomeincome fromfrom anyany salesale ofof propertyproperty (including(including inventoryinventory property)property) attributableattributable 
toto suchsuch officeoffice oror otherother fixedfixed placeplace ofof businessbusiness shallshall bebe sourcesource inin thethe UnitedUnited States.States. 
SectionSection 865(e)(2)(8),865(e)(2)(8), however,however, providesprovides thatthat sectionsection 865(e)(2)(A)865(e)(2)(A) "shall"shall notnot applyapply toto 
anyany salesale ofof inventoryinventory propertyproperty whichwhich isis soldsold forfor use,use, disposition,disposition, oror consumptionconsumption 
outsideoutside thethe UnitedUnited StatesStates ifif anan officeoffice oror otherother fixedfixed placeplace ofof businessbusiness ofof thethe 
taxpayertaxpayer inin aa foreignforeign countrycountry materiallymaterially participatesparticipates inin thethe sale."sale." SectionSection 865(e)(3)865(e)(3) 
providesprovides thatthat thethe principlesprinciples ofof 864(c)(5)864(c)(5) applyapply inin determiningdetermining whetherwhether aa taxpayertaxpayer 
hashas anan officeoffice oror otherother fixedfixed placeplace ofof businessbusiness andand whetherwhether aa salesale isis attributableattributable toto 
suchsuch anan offICeoffICe oror otherother fixedfixed placeplace ofof business.business. 

InIn determiningdetermining whetherwhether propertyproperty isis soldsold forfor use,use, dispositiondisposition oror consumptionconsumption 
outsideoutside thethe UnitedUnited States,States, TreasuryTreasury RegulationRegulation sectionsection 1.864-6(b)(3)(ii)(a)1.864-6(b)(3)(ii)(a) provides:provides: 

AsAs aa generalgeneral rule,rule, personalpersonal propertyproperty whichwhich isis soldsold toto anan unrelatedunrelated personperson 
shallshall bebe presumedpresumed forfor purposespurposes ofof thisthis subparagraphsubparagraph toto havehave beenbeen soldsold forfor 
use,use, consumption,consumption, oror dispositiondisposition inin thethe countrycountry ofof destinationdestination ofof thethe propertyproperty 
sold;sold; forfor suchsuch purpose,purpose, thethe occurrenceoccurrence inin aa countrycountry ofof aa temporarytemporary 
interruptioninterruption inin shipmentshipment ofof propertyproperty shallshall notnot causecause thatthat countrycountry toto bebe 
consideredconsidered thethe countrycountry ofof destination.destination. However,However, ifif atat thethe timetime ofof aa salesale ofof 
personalpersonal propertyproperty toto anan unrelatedunrelated personperson thethe taxpayertaxpayer knew,knew, oror shouldshould havehave 
knownknown fromfrom thethe factsfacts andand circumstancescircumstances surroundingsurrounding thethe transaction,transaction, thatthat thethe 
propertyproperty probablyprobably wouldwould notnot bebe used,used, consumed,consumed, oror disposeddisposed ofof inin thethe 
countrycountry ofof destination,destination, thethe taxpayertaxpayer mustmust determinedetermine thethe countrycountry ofof ultimateultimate 
use,use, consumption,consumption, oror dispositiondisposition ofof thethe propertyproperty oror thethe propertyproperty shallshall bebe 
presumedpresumed toto havehave beenbeen soldsold forfor use,use, consumption,consumption, oror dispositiondisposition inin thethe 
UnitedUnited States.States. AA taxpayertaxpayer whowho sellssells personalpersonal propertyproperty toto aa relatedrelated personperson 
shallshall bebe presumedpresumed toto havehave soldsold thethe propertyproperty forfor use.use. consumption,consumption, oror 
dispositiondisposition inin thethe UnitedUnited StatesStates unlessunless thethe taxpayertaxpayer establishesestablishes thethe useuse 
mademade ofof thethe propertyproperty byby thethe relatedrelated person:person: onceonce hehe hashas establishedestablished thatthat thethe 
relatedrelated personperson hashas disposeddisposed ofof thethe property,property, thethe rulesrules inin thethe twotwo immediatelyimmediately 
precedingpreceding sentencessentences relatingrelating toto salessales toto anan unrelatedunrelated personperson shallshall applyapply atat 
thethe firstfirst stagestage inin thethe chainchain ofof distributiondistribution atat whichwhich aa salesale isis mademade byby aa relatedrelated 
toto anan unrelatedunrelated person.person. ForFor purposespurposes ofof thisthis (a),(a), aa personperson isis relatedrelated toto 
anotheranother personperson ifif eithereither personperson ownsowns oror controlscontrols directlydirectly oror indirectlyindirectly both.both. 
ForFor thisthis purpose.purpose. thethe termterm "control""control" includesincludes anyany kindkind ofof control.control. whetherwhether oror 
notnot legallylegally enforceable.enforceable. andand howeverhowever exercisedexercised oror exercisable.exercisable. Treas.Treas. Reg.Reg. 
§§ 1.864-6(b)(3)(ii){a).1.864-6(b)(3)(ii){a). 

UnderUnder U.S.U.S. law,law, thethe sourcesource ofof interestinterest incomeincome isis generallygenerally thethe residentresident ofof thethe 
debtor.debtor. I.R.C.I.R.C. §§§§ 861861 (a){1),(a){1), 862(a)(1).862(a)(1). IncomeIncome fromfrom rentalsrentals oror royaltiesroyalties fromfrom 
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property,property, includingincluding intangibles,intangibles, isis sourcesource wherewhere thethe propertyproperty isis locatedlocated oror usedused or
or
 
wherewhere thethe licenseelicensee hashas thethe privilegeprivilege toto useuse suchsuch property.property. I.R.C.I.R.C. §§§§ 861861 (a)(4),
(a)(4),
 
862(a)(4).862(a)(4). IncomeIncome fromfrom personalpersonal servicesservices isis sourcesource basedbased onon wherewhere thethe services
services
 
areare performed.performed. I.R.C.I.R.C. §§§§ 861861 (a)(3),(a)(3), 862(a)(3).
862(a)(3).
 

EvenEven ifif aa foreignforeign corporationcorporation isis foundfound toto bebe engagedengaged inin aa tradetrade oror businessbusiness 
withinwithin thethe UnitedUnited StatesStates andand incomeincome ifif foundfound toto bebe effectivelyeffectively connectedconnected withwith thatthat 
tradetrade oror business,business, ifif anan incomeincome taxtax treatytreaty ofof thethe UnitedUnited StatesStates applies,applies, thethe UnitedUnited 
StatesStates maymay stillstill notnot havehave thethe rightright toto taxtax suchsuch income.income. 

TreatyTreaty PermanentPermanent EstablishmentEstablishment RequirementRequirement 

CodeCode sectionsection 894(a)(1)894(a)(1) provides:provides: 

TheThe provisionsprovisions ofof thisthis titletitle shallshall bebe appliedapplied toto anyany taxpayertaxpayer withwith duedue regardregard toto 
anyany treatytreaty obligationobligation ofof thethe UnitedUnited StatesStates whichwhich appliesapplies toto suchsuch taxpayer.taxpayer. 

TheThe provisionsprovisions ofof thethe UnitedUnited StatesStates ModelModel IncomeIncome TaxTax ConventionConvention (1996)(1996) (the(the 
"U.S."U.S. ModelModel Treaty")Treaty") areare fairlyfairly indicativeindicative ofof thethe provisionsprovisions ofof U.S.U.S. bilateralbilateral IncomeIncome 
TaxTax Treaties.Treaties. Accordingly,Accordingly, wewe willwill useuse thethe provisionsprovisions thereofthereof forfor purposespurposes ofof thisthis 
discussion.discussion. 

ArticleArticle 77 paragraphparagraph 11 ofof thethe U.S.U.S. ModelModel TreatyTreaty provides:provides: 

TheThe businessbusiness profitsprofits ofof anan enterpriseenterprise ofof aa ContractingContracting StateState shallshall bebe taxabletaxable 
onlyonly inin thatthat StateState unlessunless thethe enterpriseenterprise carriescarries onon businessbusiness inin thethe otherother 
ContractingContracting StateState throughthrough aa permanentpermanent establishmentestablishment situatedsituated therein.therein. IfIf thethe 
enterpriseenterprise carriescarries onon businessbusiness asas aforesaid,aforesaid, thethe businessbusiness profitsprofits ofof thethe 
enterpriseenterprise maymay bebe taxedtaxed inin thethe otherother StateState butbut onlyonly soso muchmuch ofof themthem asas areare 
attributableattributable toto thatthat permanentpermanent establishment.establishment. 

ArticleArticle 55 paragraphparagraph 11 ofof thethe U.S.U.S. ModelModel TreatyTreaty provides:provides: 

ForFor purposespurposes ofof thisthis Convention,Convention, thethe termterm "permanent"permanent establishment"establishment" meansmeans 
aa fixedfixed placeplace ofof businessbusiness throughthrough whichwhich thethe businessbusiness ofof anan enterpriseenterprise isis 
whollywholly oror partlypartly carriedcarried on.on. 

ArticleArticle 55 paragraphparagraph 55 ofof thethe U.S.U.S. ModelModel TreatyTreaty provides:provides: 

NotwithstandingNotwithstanding thethe provisionsprovisions ofof paragraphsparagraphs 11 andand 2,2, wherewhere aa person-otherperson-other 
thanthan anan agentagent ofof anan independentindependent statusstatus toto whomwhom paragraphparagraph 66 applies-isapplies-is 
actingacting onon behalfbehalf ofof anan enterpriseenterprise andand hashas andand habituallyhabitually exercisesexercises inin aa 
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ContractingContracting StateState anan authorityauthority toto concludeconclude contractscontracts thatthat areare bindingbinding onon thethe 
enterprise,enterprise, thatthat enterpriseenterprise shallshall bebe deemeddeemed toto havehave aa permanentpermanent 
establishmentestablishment inin thatthat StateState inin respectrespect ofof anyany activitiesactivities thatthat thethe personperson 
undertakesundertakes forfor thethe enterprise,enterprise, unlessunless thethe activitiesactivities ofof suchsuch personperson areare limitedlimited 
toto thosethose mentionedmentioned inin paragraphparagraph 44 that,that, ifif exercisedexercised throughthrough aa fixedfixed placeplace ofof 
business,business, wouldwould notnot makemake thisthis fixedfixed placeplace ofof businessbusiness aa permanentpermanent 
establishmentestablishment underunder thethe provisionsprovisions ofof thatthat paragraph.paragraph. 

ArticleArticle 55 paragraphparagraph 66 ofof thethe U.S.U.S. ModelModel TreatyTreaty provides:provides: 

AnAn enterpriseenterprise shallshall notnot bebe deemeddeemed toto havehave aa permanentpermanent establishmentestablishment inin aa 
ContractingContracting StateState merelymerely becausebecause itit carriescarries onon businessbusiness inin thatthat StateState throughthrough 
aa broker,broker, generalgeneral commissioncommission agent,agent, oror anyany otherother agentagent ofof anan independentindependent 
status,status, providedprovided thatthat suchsuch personspersons areare actingacting inin thethe ordinaryordinary coursecourse ofof theirtheir 
businessbusiness asas independentindependent agents.agents. 

BasedBased onon thethe foregoingforegoing provisions,provisions, ifif therethere isis anan applicableapplicable U.S.U.S. bilateralbilateral 
treatytreaty withwith similarsimilar language,language, thethe UnitedUnited StatesStates maymay taxtax thethe foreignforeign corporationcorporation onon 
itsits businessbusiness profitsprofits onlyonly ifif (1)(1) thethe foreignforeign corporationcorporation maintainsmaintains aa permanentpermanent 
establishmentestablishment ("PEn)("PEn) withinwithin thethe UnitedUnited StatesStates andand (2)(2) thethe profitsprofits areare attributableattributable toto 
thethe PE.PE. TheThe limitedlimited forceforce ofof attractionattraction rulerule inin sectionsection 864{c){3)864{c){3) ofof thethe CodeCode is,is, 
therefore,therefore, notnot applicableapplicable ifif thethe foreignforeign corporationcorporation itselfitself maintainsmaintains nono fixedfixed placeplace ofof 
businessbusiness inin thethe UnitedUnited States.States. IfIf thethe foreignforeign corporationcorporation itselfitself maintainsmaintains nono fixedfixed 
placeplace ofof businessbusiness inin thethe UnitedUnited States,States, itit isis necessarynecessary toto determinedetermine whetherwhether thethe 
foreignforeign corporationcorporation nonethelessnonetheless hashas aa PEPE withinwithin thethe UnitedUnited States,States, pursuantpursuant toto 
ArticleArticle 55 paragraphparagraph 55 ofof thethe U.S.U.S. ModelModel Treaty,Treaty, throughthrough thethe actsacts ofof anan agentagent onon itsits 
behalf.behalf. EvenEven ifif anan agent,agent, asas aa mattermatter ofof course,course, executesexecutes contractscontracts withinwithin thethe 
UnitedUnited StatesStates inin thethe namename ofof aa foreignforeign corporation,corporation, pursuantpursuant toto ArticleArticle 55 paragraphparagraph 
66 ofof thethe U.S.U.S. ModelModel Treaty,Treaty, ifif thethe agentagent isis ofof anan independentindependent status,status, andand isis actingacting inin 
thethe ordinaryordinary coursecourse ofof itsits businessbusiness asas anan independentindependent agent,agent, thethe foreignforeign corporationcorporation 
willwill notnot bebe deemeddeemed toto havehave aa PEPE withinwithin thethe UnitedUnited StatesStates byby virtuevirtue ofof suchsuch agent'sagent's 
activities.activities. 

InIn orderorder toto meetmeet thethe requirementsrequirements ofof ArticleArticle 55 paragraphparagraph 66 ofof thethe U.S.U.S. ModelModel 
Treaty,Treaty, thethe agentagent mustmust bebe (1)(1) independentindependent andand (2)(2) bebe actingacting inin thethe ordinaryordinary coursecourse 
ofof itsits business.business. TheThe TechnicalTechnical ExplanationExplanation toto ArticleArticle 55 paragraphparagraph 66 ofof thethe U.S.U.S. 
ModelModel TreatyTreaty providesprovides thatthat ifif anan agentagent concludesconcludes contractscontracts inin thethe namename ofof aa foreignforeign 
corporation,corporation, itit mustmust satisfysatisfy thethe followingfollowing conditionsconditions inin orderorder toto avoidavoid dependentdependent 
agentagent status:status: itit mustmust bebe (1)(1) legallylegally independent;independent; (2)(2) economicallyeconomically independent;independent; andand 
(3)(3) actingacting inin thethe ordinaryordinary coursecourse ofof itsits businessbusiness inin carryingcarrying outout activitiesactivities onon behalfbehalf ofof 

.. thethe principal.principal. SeeSee alsoalso TaiseiTaisei FireFire andand MarineMarine Ins.Ins. CoCo.... Ltd.Ltd. v.v. Commissioner,Commissioner, 104104 
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T.C.T.C. 535535 (1995)(1995) (In(In orderorder toto meetmeet thethe agentagent ofof independentindependent statusstatus requirement,
requirement,
 
bothboth legallegal andand economiceconomic independenceindependence areare required).
required).
 

SPECIFICSPECIFIC QUESTIONS:QUESTIONS: 

(A)	(A)	 DoDo youyou have,have, withinwithin youryour statutorystatutory code,code, anyany meansmeans ofof taxingtaxing a
a
 
nonresidentnonresident companycompany thatthat sellssells productsproducts inin youryour countrycountry viavia a
a
 
commissioncommission agent?
agent?
 

[Suppose[Suppose aa retailerretailer isis sellingselling stockstock onon commissioncommission forfor aa nonresidentnonresident 
affiliatedaffiliated company:company: (a(a typicaltypical commissionairecommissionaire arrangement)arrangement) underunder whatwhat 
circumstancescircumstances couldcould youyou imposeimpose aa taxtax chargecharge onon thethe nonresidentnonresident 
cC?mpany.]cC?mpany.] 

IfIf therethere isis nono applicableapplicable treaty:treaty: 

TheThe UnitedUnited StatesStates cancan taxtax thethe incomeincome ofof thethe affiliatedaffiliated foreignforeign corporationcorporation ifif itit 
isis viewedviewed asas engagedengaged inin aa tradetrade oror businessbusiness withinwithin thethe UnitedUnited StatesStates throughthrough thethe 
activitiesactivities ofof aa relatedrelated retailer/commissionretailer/commission agent,agent, andand thethe incomeincome isis effectivelyeffectively 
connectedconnected withwith thethe U.S.U.S. tradetrade oror business.business. TheThe UnitedUnited StatesStates maymay onlyonly deemdeem thethe 
affiliatedaffiliated foreignforeign corporationcorporation toto bebe engagedengaged inin aa tradetrade oror businessbusiness throughthrough thethe 
activitiesactivities ofof thethe retailerretailer ifif itit viewsviews thethe retailerretailer asas aa dependentdependent agentagent ofof thethe affiliatedaffiliated 
foreignforeign corporation.corporation. See~,See~, HandfieldHandfield v.v. Commissioner,Commissioner, supra.supra. WhetherWhether thethe 
retailerretailer isis aa dependentdependent agentagent ofof thethe affiliateaffiliate foreignforeign corporationcorporation dependsdepends uponupon thethe 
factsfacts andand circumstancescircumstances ofof thethe casecase andand thethe degreedegree ofof controlcontrol thethe affiliatedaffiliated foreignforeign 
corporationcorporation hashas oror exercisesexercises overover thethe activitiesactivities ofof thethe retailer.retailer. 

EvenEven ifif thethe affiliatedaffiliated foreignforeign corporationcorporation isis viewedviewed asas engagedengaged inin aa tradetrade oror 
businessbusiness withinwithin thethe UnitedUnited States,States, becausebecause ofof thethe activitiesactivities ofof thethe relatedrelated retailerretailer as'as' 
aa dependentdependent agent,agent, thethe UnitedUnited StatesStates maymay onlyonly taxtax thethe incomeincome fromfrom thethe salesale ofof 
goodsgoods ifif itit isis effectivelyeffectively connectedconnected withwith thethe tradetrade oror businessbusiness withinwithin thethe UnitedUnited 
States.States. IfIf thethe incomeincome isis attributableattributable toto thethe tradetrade oror businessbusiness andand itit isis U.S.U.S. sourcedsourced 
income,income, thethe UntiedUntied StatesStates willwill generallygenerally bebe ableable toto taxtax suchsuch income.income. If,If, however,however, 
titletitle toto thethe goodsgoods passespasses outsideoutside thethe UnitedUnited States,States, becausebecause sectionsection 864(c)(4)(A)864(c)(4)(A) 
generallygenerally providesprovides thatthat incomeincome fromfrom sourcessources withoutwithout thethe UnitedUnited StatesStates shallshall notnot bebe 
treatedtreated asas effectivelyeffectively connectedconnected withwith thethe conductconduct ofof aa tradetrade oror businessbusiness withinwithin thethe 
UnitedUnited States,States, unlessunless thethe officeoffice oror otherother fixedfixed placeplace ofof businessbusiness ofof thethe retailerretailer isis 
attributedattributed toto thethe affiliatedaffiliated foreignforeign corporationcorporation and,and, pursuantpursuant toto sectionsection 865(e)(2)(A),865(e)(2)(A), 
thethe incomeincome isis deemeddeemed toto bebe U.S.U.S. source,source, thethe UnitedUnited StatesStates wouldwould notnot bebe ableable toto taxtax 
suchsuch incomeincome eveneven ifif thethe affiliatedaffiliated foreignforeign corporationcorporation isis foundfound toto bebe engagedengaged inin aa 
tradetrade oror businessbusiness withinwithin thethe UnitedUnited States.States. 
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SectionSection 865(e)(3)865(e)(3) providesprovides thatthat thethe principlesprinciples ofof 864(c)(5)864(c)(5) applyapply inin 
determiningdetermining whetherwhether aa taxpayertaxpayer hashas anan officeoffice oror otherother fixedfixed placeplace ofof businessbusiness andand 
whetherwhether aa salesale isis attributableattributable toto suchsuch anan officeoffice oror otherother fixedfixed placeplace ofof business.business. 
TreasuryTreasury RegulationRegulation sectionsection 1.864-7(c)1.864-7(c) provides:provides: 

AA foreignforeign corporationcorporation shallshall notnot bebe consideredconsidered toto havehave anan officeoffice oror otherother fixedfixed 
placeplace ofof businessbusiness merelymerely becausebecause aa personperson controllingcontrolling thatthat corporationcorporation hashas 
anan officeoffice oror otherother fixedfixed placeplace ofof businessbusiness fromfrom whichwhich generalgeneral supervisionsupervision andand 
controlcontrol overover thethe policiespolicies ofof thethe foreignforeign corporationcorporation areare exercised.exercised. 

Further,Further, inin determiningdetermining whetherwhether aa foreignforeign corporationcorporation hashas anan officeoffice oror otherother fixedfixed 
placeplace ofof business,business, thethe officeoffice oror otherother fixedfixed placeplace ofof businessbusiness ofof aa dependentdependent agentagent 
willwill bebe disregardeddisregarded unlessunless suchsuch agentagent (1)(1) hashas thethe authorityauthority toto negotiatenegotiate andand 
concludeconclude contractscontracts inin thethe namename ofof thethe foreignforeign corporationcorporation andand regularlyregularly exercisesexercises 
thatthat authority,authority, oror (2)(2) hashas aa stockstock ofof merchandisemerchandise belongingbelonging toto thethe foreignforeign 
corporationcorporation fromfrom whichwhich ordersorders areare regularlyregularly filledfilled onon behalfbehalf ofof suchsuch foreignforeign 
corporation.corporation. I.R.C.I.R.C. §§ 864(c)(5)(A);Treas.864(c)(5)(A);Treas. Reg.Reg. §§ 1.864-7(d)(11.864-7(d)(1 )(i).)(i). Moreover,Moreover, 
pursuantpursuant toto sectionsection 864(c)(5)(A),864(c)(5)(A), thethe officeoffice oror otherother fixedfixed placeplace ofof businessbusiness ofof anan 
independentindependent agentagent willwill notnot bebe attributedattributed toto thethe foreignforeign corporationcorporation eveneven ifif thethe agentagent 
hashas thethe authorityauthority toto negotiatenegotiate andand concludeconclude contractscontracts onon behalfbehalf ofof thethe foreignforeign 
corporationcorporation oror maintainsmaintains asas stockstock ofof goodsgoods fromfrom whichwhich toto fillfill ordersorders onon thethe foreignforeign 
corporation'scorporation's behalf.behalf. 

TreasuryTreasury RegulationRegulation sectionsection 1.864-7(d)(3)(ii)1.864-7(d)(3)(ii) provides:provides: 

TheThe determinationdetermination ofof whetherwhether anan agentagent isis anan independentindependent agentagent forfor purposespurposes 
ofof thisthis paragraphparagraph shallshall bebe mademade withoutwithout regardregard toto factsfacts indicatingindicating thatthat eithereither 
thethe agentagent oror thethe principalprincipal ownsowns oror controlscontrols directlydirectly oror indirectlyindirectly thethe otherother oror 
thatthat aa thirdthird personperson oror personspersons ownown oror controlcontrol directlydirectly oror 'indirectly'indirectly both.both. ForFor 
example,example, aa whollywholly ownedowned domesticdomestic subsidiarysubsidiary corporationcorporation ofof aa foreignforeign 
corporationcorporation whichwhich actsacts asas anan agentagent forfor thethe foreignforeign parentparent corporationcorporation maymay bebe 
treatedtreated asas actingacting inin thethe capacitycapacity ofof independentindependent agentagent forfor thethe foreignforeign parentparent 
corporation.corporation. 

However,However, ifif thethe agentagent actsacts exclusively,exclusively, oror almostalmost exclusively,exclusively, inin suchsuch capacity,capacity, 
pursuantpursuant toto TreasuryTreasury RegulationRegulation sectionsection 1.864-7(d)(3)(iii),1.864-7(d)(3)(iii), eveneven ifif thethe agentagent isis 
otherwiseotherwise anan independentindependent agent,agent, thethe factsfacts andand circumstancescircumstances ofof thethe particularparticular casecase 
mustmust bebe takentaken intointo accountaccount inin determiningdetermining whetherwhether thethe agent,agent, whilewhile actingacting inin thatthat 
capacity,capacity, maymay bebe classifiedclassified asas anan independentindependent agent.agent. 
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IfIf therethere isis anan applicableapplicable treaty:treaty: 

IfIf therethere isis anan applicableapplicable U.S.U.S. bilateralbilateral treaty,treaty, thethe UnitedUnited StatesStates maymay onlyonly tax
tax
 
thethe businessbusiness profitsprofits ofof thethe affiliatedaffiliated foreignforeign corporationcorporation ifif itit isis foundfound toto havehave aa PE
PE
 
withinwithin thethe UnitedUnited States.States. AssumingAssuming thethe affiliatedaffiliated foreignforeign corporationcorporation doesdoes not
not
 
directlydirectly maintainmaintain aa fixedfixed placeplace ofof businessbusiness withinwithin thethe UnitedUnited States,States, thethe issue
issue
 
becomesbecomes whetherwhether itit isis deemeddeemed toto havehave aa PEPE withinwithin thethe UnitedUnited StatesStates byby virtuevirtue of
of
 
thethe activitiesactivities ofof thethe retailer.
retailer.
 

IfIf thethe retailerretailer isis anan agentagent ofof anan independentindependent statusstatus actingacting inin thethe ordinaryordinary 
coursecourse ofof itsits businessbusiness asas anan independentindependent agent,agent, thethe affiliatedaffiliated foreignforeign corporationcorporation 
willwill notnot bebe deemeddeemed toto havehave aa PEPE withinwithin thethe UnitedUnited StatesStates and,and, despitedespite thethe factfact thatthat 
thethe affiliateaffiliate foreignforeign corporationcorporation maymay bebe engagedengaged inin aa tradetrade oror businessbusiness withinwithin thethe 
UnitedUnited StatesStates andand thatthat thethe incomeincome isis effectivelyeffectively connectedconnected withwith thatthat tradetrade oror 
business,business, thethe UnitedUnited StatesStates wouldwould notnot bebe entitledentitled toto taxtax thatthat income.income. InIn orderorder toto bebe 
independent,independent, thethe agentagent mustmust bebe bothboth legallylegally andand economicallyeconomically independent.independent. (See(See 
aboveabove forfor detaileddetailed discussiondiscussion ofof legallegal andand economiceconomic independenceindependence andand anan analysisanalysis 
ofof whatwhat "acting"acting inin thethe ordinaryordinary coursecourse ofof itsits businessbusiness asas anan independentindependent agent"agent" 
means).means). 

(B)	(B)	 DoDo youyou havehave anyany meansmeans ofof taxingtaxing aa non-residentnon-resident companycompany thatthat 
undertakesundertakes economiceconomic activityactivity inin youryour territoryterritory byby wayway ofof subcontractingsubcontracting 
toto another?another? 

[Suppose[Suppose aa nonresidentnonresident companycompany undertakesundertakes thethe warrantywarranty riskrisk ofof aa 
productproduct soldsold inin youryour territoryterritory byby aa residentresident affiliateaffiliate company.company. TheThe 
repairrepair workwork underunder thethe warrantywarranty IsIs carriedcarried outout byby thethe sellingselling affiliate,affiliate, onon 
behalfbehalf ofof thethe non-residentnon-resident affiliate,affiliate, whowho payspays thethe sellingselling affiliateaffiliate forfor thethe 
workwork donedone onon itsits behalf.behalf. AreAre therethere anyany circumstancescircumstances underunder whichwhich youyou 
couldcould assessassess thethe non-residentnon-resident affiliate'saffiliate's profits?]profits?] 

TheThe UnitedUnited States'States' rightright toto taxtax incomeincome ofof thethe foreignforeign corporationcorporation willwill alsoalso bebe 
dependentdependent uponupon whetherwhether thethe foreignforeign corporationcorporation cancan bebe deemeddeemed toto bebe engagedengaged inin aa 
tradetrade oror businessbusiness withinwithin thethe UnitedUnited StatesStates oror toto havehave aa PEPE withinwithin thethe UnitedUnited States,States, 
asas appropriate.appropriate. AsAs discusseddiscussed above,above, thethe meremere factfact thatthat thethe entitiesentities areare relatedrelated 
shouldshould notnot impactimpact thisthis analysis.analysis. TheThe determiningdetermining factorfactor isis thethe factsfacts andand 
circumstancescircumstances ofof thethe relationshiprelationship betweenbetween thethe parties,parties, andand whetherwhether thethe sellingselling 
affiliateaffiliate isis viewedviewed asas anan independentindependent ratherrather thanthan aa dependentdependent agentagent asas toto thethe repairrepair 
workwork itit undertakes.undertakes. InIn addition,addition, dependingdepending onon thethe facts,facts, therethere maymay bebe transfertransfer 
pricingpricing issuesissues withwith regardregard toto thethe pricesprices chargedcharged betweenbetween thethe affiliatesaffiliates forfor thethe 
servicesservices performed,performed, and,and, ifif thethe warrantywarranty waswas soldsold asas aa partpart ofof thethe priceprice ofof thethe 
product,product, thethe portionportion ofof thatthat totaltotal priceprice allocatedallocated toto thethe warranty.warranty. 
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(C)� AreAre youyou ableable toto countercounter aa situationsituation inin whichwhich commercialcommercial decisionsdecisions overover(C) 
assetsassets oror businessbusiness functionsfunctions areare takentaken inin youyou territory,territory, yetyet legallegal 
ownershipownership ofof assetsassets oror legallegal responsibilityresponsibility forfor thosethose functionsfunctions belongsbelongs 
toto oror restsrests withwith aa companycompany inin aa differentdifferent jurisdiction?jurisdiction? 

[Suppose[Suppose goodsgoods areare manufacturedmanufactured inin youryour country,country, andand areare soldsold toto anan 
affiliateaffiliate inin aa secondsecond county,county, whowho thenthen sellssells themthem toto aa thirdthird partyparty 
customercustomer residentresident InIn youryour country.country. TheThe salesale isis facilitatedfacilitated byby anan affiliateaffiliate 
companycompany residentresident inin youryour country-country- itit 'services''services' thethe customercustomer inin thatthat itit 
demonstratesdemonstrates productsproducts andand discussesdiscusses customercustomer needs,needs, butbut playsplays nono 
apparentapparent partpart inin thethe salesale contract.]contract.] 

TheThe analysisanalysis setset forthforth aboveabove withwith regardregard toto questionquestion AA isis equallyequally applicableapplicable 
toto thisthis question.question. 

InIn addition,addition, anotheranother possiblepossible avenueavenue ofof taxingtaxing thisthis incomeincome isis throughthrough thethe U.S.U.S. 
subpartsubpart FF regime.regime. TheThe U.S.U.S. subpartsubpart FF regimeregime maymay allowallow thethe UnitedUnited StatesStates toto reachreach 
incomeincome wherewhere relatedrelated partiesparties attemptattempt toto manipulatemanipulate thethe structurestructure ofof theirtheir operationsoperations 
forfor taxtax avoidanceavoidance purposes.purposes. DependingDepending onon thethe factsfacts andand circumstances,circumstances, thisthis maymay 
bebe foreignforeign basebase companycompany salessales incomeincome and,and, thus,thus, subpartsubpart FF incomeincome onon whichwhich 
UnitedUnited State,sState,s shareholdersshareholders areare taxabletaxable onon theirtheir propro ratarata share.share. 

TheThe transfertransfer pricingpricing rulesrules maymay bebe implicatedimplicated withwith regardregard toto thethe allocationallocation ofof 
profitsprofits onon thethe initialinitial transfertransfer ofof thethe manufacturedmanufactured goodsgoods fromfrom thethe manufacturingmanufacturing 
affiliateaffiliate toto thethe affiliateaffiliate inin thethe secondsecond country,country, whowho sellssells themthem toto thethe thirdthird partyparty 
customercustomer inin thethe UnitedUnited States.States. Further,Further, thethe UnitedUnited StatesStates maymay alsoalso applyapply itsits 
substancesubstance overover formform principlesprinciples toto recharacterizerecharacterize thethe substancesubstance ofof thethe transactiontransaction if,if, 
forfor example,example, therethere isis nono economiceconomic substancesubstance toto thethe transactiontransaction oror nono businessbusiness 
purposepurpose ofof thethe entityentity inin thethe secondsecond country'.country'. See,~.See,~. UPSUPS ofof Am.Am. v.v. 
Commissioner,Commissioner, T.C.T.C. Memo.Memo. 1999-268.1999-268. 

IfIf youyou havehave anyany questions,questions, pleaseplease contactcontact ShawnShawn R.R. PringlePringle atat (202)(202) 622­622­
3880.3880. 


