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FileFile Returns
Returns
 

ThisThis memorandummemorandum respondsresponds toto youryour requestrequest forfor advice.advice. expressedexpressed atat ourour meetingmeeting 
ofof AugustAugust 13,13, 1999.1999. InIn responseresponse toto ourour recentrecent memorandummemorandum statingstating thatthat anan 
installmentinstallment agreementagreement cannotcannot bebe terminatedterminated forfor aa subsequentsubsequent failurefailure toto filefile aa return,return, 
youyou askedasked thatthat wewe determinedetermine whenwhen thethe ServiceService maymay terminateterminate forfor failurefailure toto paypay aa 
taxtax thatthat shouldshould havehave beenbeen shownshown onon suchsuch return.return. ForFor thethe reasonsreasons statedstated below,below, wewe 
concludeconclude that,that, whenwhen nono incomeincome taxtax returnreturn hashas beenbeen filed.filed. anan individualindividual taxpayer'staxpayer's 
installmentinstallment agreementagreement maymay bebe terminatedterminated atat thethe timetime anan unpaidunpaid incomeincome taxtax liabilityliability 
forfor thethe periodperiod inin questionquestion maymay bebe assessed.assessed. 

BACKGROUNDBACKGROUND 

InIn ourour memorandummemorandum ofof AugustAugust 6,6, 1999,1999, wewe concludedconcluded thatthat installmentinstallment agreementsagreements 
couldcould notnot bebe terminatedterminated solelysolely forfor failurefailure toto filefile subsequentsubsequent returns,returns, notwithstandingnotwithstanding 
anyany languagelanguage inin thethe agreementsagreements toto thethe contrary.contrary. WeWe reasonedreasoned thatthat thethe ServiceService 
cannotcannot useuse itsits authorityauthority toto insistinsist onon termsterms andand conditionsconditions inin th~th~ agreementagreement toto 
overrideoverride thethe exclusiveexclusive groundsgrounds forfor terminationtermination providedprovided byby statute.statute. OnOn AugustAugust 13,13, 
1999,1999, wewe metmet withwith youyou andand youryour staffstaff toto discussdiscuss ourour conclusionconclusion andand relatedrelated issues.issues. 
AtAt thatthat meeting.meeting. wewe agreedagreed toto looklook intointo thethe questionquestion ofof whenwhen aa balancebalance thatthat wouldwould 
havehave beenbeen requiredrequired toto bebe shownshown onon anan unfiledunfiled returnreturn cancan bebe consideredconsidered due,due, thusthus 
empoweringempowering thethe ServiceService toto terminateterminate thethe installmentinstallment agreement.agreement. 

Fo~Fo~ thethe purposespurposes ofof thisthis memorandum,memorandum, wewe assumeassume anan individualindividual taxpayertaxpayer ("IMF")("IMF") isis 
partyparty toto anan installmentinstallment agreementagreement withwith thethe ~ervice~ervice andand isis currentcurrent inin allall paymentspayments 
requiredrequired byby thethe agreement.agreement. However,However, thethe taxpayertaxpayer diddid notnot filefile aa returnreturn forfor aa recentrecent 
taxtax periodperiod andand thethe returnreturn remainsremains outstandingoutstanding followingfollowing thethe datedate prescribedprescribed forfor 
filing.filing. TheThe Service'sService's informationinformation reportingreporting systemsystem indicatesindicates thatthat incomeincome waswas earnedearned 
thatthat exceededexceeded thethe statutorystatutory thresholdsthresholds forfor bothboth thethe filingfiling ofof returnsreturns andand thethe 
impositionimposition ofof tax.tax. Furthermore,Furthermore, basedbased onon informationinformation availableavailable toto thethe Service,Service, anan 
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employeeemployee ofof thethe ServiceService hashas developeddeveloped aa good-faithgood-faith beliefbelief thatthat somesome taxtax wouldwould 
havehave beenbeen duedue hadhad aa correctcorrect returnreturn beenbeen filed.filed. 

DISCUSSIONDISCUSSION 

SectionSection 61596159 authorizesauthorizes thethe ServiceService toto enterenter intointo agreementsagreements forfor thethe paymentpayment ofof 
taxestaxes inin installments.installments. I.R.C.I.R.C. §§ 6159(a).6159(a). ThatThat sectionsection alsoalso determinesdetermines thethe extentextent toto 
whichwhich suchsuch agreementsagreements willwill remainremain inin effect.effect. SubsectionSubsection 6159(b)6159(b) states:states: "Except"Except asas 
otherwiseotherwise providedprovided inin thisthis subsection,subsection, anyany agreementagreement enteredentered intointo byby thethe SecretarySecretary 
underunder subsectionsubsection (a)(a) shallshall remainremain inin effecteffect forfor thethe termterm ofof thethe agreement."agreement." I.R.C.I.R.C. 
§§ 6159(b)(1).6159(b)(1). ThatThat subsectionsubsection goesgoes onon toto enumerateenumerate thethe groundsgrounds forfor whichwhich thethe 
ServiceService maymay alter,alter, modify,modify, oror terminateterminate agreements.agreements. AsAs wewe statedstated inin ourour priorprior 
memorandum,memorandum, becausebecause failurefailure toto filefile aa returnreturn isis notli~tednotli~ted amongamong thesethese exclusiveexclusive 
reasonsreasons forfor termination,termination, anan agreementagreement maymay notnot bebe terminatedterminated solelysolely forfor aa 
subsequentsubsequent failurefailure toto filefile aa return.return. However,However, anan agreementagreement maymay bebe terminatedterminated forfor 
failurefailure "to"to paypay anyany otherother taxtax liabilityliability atat thethe timetime suchsuch liabilityliability isis due."due." I.R.C.I.R.C. 
§§ 6159(b)(4)(B).6159(b)(4)(B). WeWe turnturn thenthen toto youryour questionquestion ofof whenwhen aa taxtax whichwhich shouldshould havehave 
beenbeen shownshown onon thethe asas yetyet unfiledunfiled returnreturn cancan bebe consideredconsidered "due""due" forfor purposespurposes ofof 
thisthis section.section. 

TheThe termterm "due""due" isis notnot defineddefined oror givengiven universaluniversal meaningmeaning throughoutthroughout thethe CodeCode.... 
WheneverWhenever aa returnreturn isis requiredrequired underunder thethe CodeCode oror regulations,regulations, anyany taxtax isis payablepayable atat 
thethe timetime andand placeplace forfor filingfiling thatthat return.return. I.R.C.I.R.C. §§ 61516151 (a).(a). IndividualIndividual incomeincome taxtax 
returnsreturns mustmust generallygenerally bebe filedfiled byby thethe 15th15th ofof AprilApril followingfollowing thethe closeclose ofof thethe 
calendarcalendar year.year. I.R.C.I.R.C. §§ 6072(a).6072(a). PenaltiesPenalties forfor underpaymentunderpayment ofof taxes,taxes, asas wellwell asas 
interestinterest atat thethe statutorystatutory rate,rate, willwill beginbegin toto accrueaccrue fromfrom thethe requiredrequired datedate ofof 
filing/payment.filing/payment. SeeSee generallygenerally I.R.C.I.R.C. §§ 66516651 (penalties);(penalties); I.R.C.I.R.C. §§ 66016601 (interest).(interest). 
ReadingReading thesethese provisionsprovisions together,together, itit isis reasonablereasonable toto concludeconclude thatthat taxestaxes areare duedue 
onon thethe datedate aa returnreturn mustmust bebe filed.filed. ForFor example,example, ifif thethe taxpayertaxpayer filesfiles aa returnreturn withwith aa 
balancebalance due,due, sectionsection 6159(b)(4)(B)6159(b)(4)(B) wouldwould authorizeauthorize thethe ServiceService toto terminateterminate thatthat 
taxpayer'staxpayer's installmentinstallment agreementagreement afterafter providingproviding thethe noticenotice andand administrativeadministrative 
reviewreview requiredrequired byby thethe Code.Code. .. 

However,However, otherother sectionssections ofof thethe CodeCode callcall thisthis interpretationinterpretation intointo questionquestion inin casescases 
wherewhere nono returnreturn hashas beenbeen filedfiled andand nono assessmentassessment cancan bebe made.made. WhenWhen anan 
individualindividual failsfails toto filefile aa returnreturn forfor incomeincome taxes,taxes, anyany taxtax duedue forfor thatthat periodperiod isis aa 
deficiencydeficiency asas defineddefined byby thethe Code.Code. SeeSee I.R.C.I.R.C. §§ 62116211 (a).(a). TheThe amountamount ofof thethe 
deficiencydeficiency isis computedcomputed byby usingusing zerozero inin placeplace ofof thethe "amount"amount shownshown asas thethe taxtax byby 
thethe taxpayertaxpayer uponupon hishis return."return." Treas.Treas. Reg.Reg. §301.6211-1§301.6211-1 (a).(a). SeeSee HartmanHartman v.v. 
Commissioner,Commissioner, 6565 T.C.T.C. 542,542, 546546 (1975).(1975). TheThe CodeCode placesplaces restrictionsrestrictions onon thethe abilityability 
ofof thethe ServiceService toto assessassess suchsuch liabilities,liabilities, providingproviding thatthat aa statutorystatutory noticenotice ofof 
deficiencydeficiency mustmust bebe issuedissued andand givinggiving thethe taxpayertaxpayer thethe rightright toto petitionpetition thethe TaxTax CourtCourt 
toto disputedispute thethe proposedproposed deficiency.deficiency. SeeSee I.R.C.I.R.C. §§§§ 6212(a)6212(a) && 6213(a).6213(a). AssessmentAssessment 
andand collectioncollection ofof thethe deficiencydeficiency maymay notnot commencecommence untiluntil thethe timetime forfor petitioningpetitioning thethe 
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TaxTax CourtCourt hashas passed,passed, thethe taxpayertaxpayer hashas agreedagreed toto oror paidpaid thethe liability,liability, oror thethe TaxTax 
CourtCourt hashas renderedrendered aa determination.determination. SeeSee I.R.C.I.R.C. §§ 6213(a)-(d).6213(a)-(d). 

TheThe constraintsconstraints onon thethe Service'sService's authorityauthority toto assessassess whenwhen liabilitiesliabilities havehave notnot beenbeen 
agreedagreed toto byby thethe taxpayertaxpayer insureinsure thatthat thethe taxpayertaxpayer willwill havehave somesome abilityability toto disputedispute 
thethe existenceexistence oror amountamount ofof the-liabilitythe-liability priorprior toto thethe timetime thatthat thethe ServiceService maymay useuse itsits 
administrativeadministrative collectioncollection p6wers.p6wers. NoNo oneone hashas yetyet suggestedsuggested thatthat thethe ServiceService hashas 
thethe powerpower toto terminateterminate anan installmentinstallment agreementagreement priorprior toto assessmentassessment ifif thethe liabilityliability 
inin questionquestion waswas anan auditaudit deficiency.deficiency. SuchSuch aa practicepractice wouldwould clearlyclearly runrun countercounter toto 
thethe protectionsprotections affordedafforded byby CongressCongress toto thosethose whowho havehave aa genuinegenuine disputedispute 
regardingregarding aa proposedproposed deficiency.deficiency. ToTo concludeconclude thatthat thethe ServiceService couldcould considerconsider 
somesome deficienciesdeficiencies toto bebe "due""due" priorprior toto assessment-andassessment-and thusthus terminateterminate anan 
installmentinstallment agreement-whileagreement-while otherother deficienciesdeficiencies areare notnot consideredconsidered duedue untiluntil 
assessment,assessment, wouldwould requirerequire aa findingfinding thatthat thesethese typ'estyp'es--ofof deficienciesdeficiencies areare treatedtreated 
differentlydifferently underunder thethe Code.Code. SinceSince thethe Service'sService's abilityability toto collectcollect inin aa deficiencydeficiency 
situationsituation isis thethe samesame regardlessregardless ofof whetherwhether aa returnreturn hashas beenbeen filed,filed, wewe concludeconclude 
thatthat thethe termterm "due""due" inin sectionsection 6159{b){4){B)6159{b){4){B) can,can, inin thethe casecase ofof anan unfiledunfiled return,return, 
onlyonly bebe interpretedinterpreted asas describingdescribing thethe timetime atat whichwhich thethe liabilityliability cancan bebe assessed.assessed. 

SeveralSeveral otherother considerationsconsiderations supportsupport thisthis conclusion.conclusion. First,First, andand mostmost importantly,importantly, itit 
isis possiblepossible thatthat nono taxtax isis owedowed byby thethe taxpayertaxpayer whosewhose installmentinstallment agreementagreement thethe 
ServiceService intendsintends toto terminate.terminate. SuchSuch aa taxpayertaxpayer isis thethe veryvery personperson thethe deficiencydeficiency 
procedureprocedure waswas intendedintended toto protect.protect. WeWe dodo notnot believebelieve thatthat thethe noticenotice andand reviewreview 
proceduresprocedures inin thethe installmentinstallment agreementagreement statutestatute areare aa sufficientsufficient substitutesubstitute forfor 
accessaccess toto thethe TaxTax Court.Court. Furthermore,Furthermore, wewe wouldwould adviseadvise againstagainst proposingproposing thethe 
terminationtermination ofof installmentinstallment agreementsagreements withoutwithout certaintycertainty thatthat therethere areare sufficientsufficient 
groundsgrounds toto dodo so.so. ProposingProposing terminationtermination andand thenthen relyingrelying uponupon taxpayerstaxpayers toto appealappeal 
andand proveprove thatthat nono taxtax isis duedue seemsseems countercounter toto thethe intentintent ofof thethe noticenotice andand reviewreview 
proceduresprocedures andand couldcould subjectsubject thethe ServiceService toto criticism.criticism. 

Second,Second, thethe CodeCode containscontains severalseveral provisionsprovisions toto dealdeal withwith thethe problemproblem ofof non-filingnon-filing 
ofof taxtax returns.returns. SeeSee I.R.C.I.R.C. §§ 6020(b)6020(b) (authorizing(authorizing SecretarySecretary toto ~xecute~xecute returnsreturns whenwhen 
taxpayerstaxpayers failfail toto dodo so);so); I.R.C.I.R.C. §§ 65016501 (c){3)(c){3) (providing(providing thatthat statutestatute ofof limitationslimitations forfor 
assessmentassessment willwill notnot runrun whenwhen nono returnreturn hashas beenbeen filed);filed); I.R.C.I.R.C. §§ 66516651 (a){1)(a){1) 
(establishing(establishing penaltypenalty forfor failurefailure toto filefile return).return). WhileWhile wewe areare awareaware thatthat youyou viewview 
thesethese provisionsprovisions asas inadequateinadequate inin dealingdealing withwith thethe considerableconsiderable non-filingnon-filing problemproblem 
facedfaced byby thethe Service,Service, theythey showshow CongressionalCongressional awarenessawareness ofof thethe problemproblem andand 
bolsterbolster thethe argumentargument thatthat CongressCongress wouldwould havehave specificallyspecifically authorizedauthorized thethe ServiceService 
toto terminateterminate installmentinstallment agreementsagreements forfor faHurefaHure toto filefile ifif itit hadhad soso intended.intended. 

Finally,Finally, thethe legislativelegislative historyhistory ofof sectionsection 61596159 showsshows thatthat groundsgrounds forfor terminationtermination ofof 
installmentinstallment agreementsagreements werewere paramountparamount considerationsconsiderations forfor thethe draftersdrafters ofof thatthat 
section.section. AsAs aa primaryprimary reasonreason forfor enactingenacting thatthat provision,provision, aa SenateSenate reportreport statedstated 
that,that, "the"the CodeCode shouldshould provideprovide standardsstandards relatingrelating toto thethe terminationtermination ofof installmentinstallment 
agreementsagreements executedexecuted byby thethe IRS."IRS." S.S. Rep.Rep. 100-309,100-309, atat 88 (1988).(1988). GivenGiven thisthis 
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statement,statement, wewe areare confidentconfident inin sayingsaying thatthat CongressCongress wishedwished thethe groundsgrounds forfor 
terminationtermination toto bebe clearlyclearly establishedestablished priorprior toto thethe ServiceService takingtaking action.action. .. 

RecentRecent changeschanges toto thethe CodeCode alsoalso supportsupport thisthis readingreading ofof CongressionalCongressional intent.intent. InIn 
1996,1996, asas partpart ofof thethe TaxpayerTaxpayer BillBill ofof RightsRights II,II, CongressCongress addedadded aa provisionprovision allowingallowing 
taxpayerstaxpayers toto seekseek reviewreview ofof thethe decisiondecision toto terminateterminate anan installmentinstallment agreement.agreement. 
SeeSee I.R.C.I.R.C. §§ 6159(d).6159(d). InIn thethe IRSIRS RestructuringRestructuring andand ReformReform ActAct ofof 1998,1998, thethe CodeCode 
waswas amendedamended toto prohibitprohibit levylevy forfor thirtythirty daysdays followingfollowing terminationtermination ofof anan installmentinstallment 
agreement,agreement, andand duringduring aa timelytimely filedfiled appeal.appeal. SeeSee I.R.C.I.R.C. §§ 63316331 (k)(2)(D).(k)(2)(D). TheseThese 
provisionsprovisions supportsupport thethe inferenceinference thatthat thethe ServiceService shouldshould onlyonly terminateterminate anan 
agreementagreement andand taketake enforcedenforced collectioncollection actionaction afterafter firmlyfirmly establishingestablishing thatthat aa 
groundground forfor termination,termination, asas providedprovided inin sectionsection 6159(b),6159(b), isis present.present. 

ThisThis mattermatter isis assignedassigned toto FrederickFrederick W.W. Schindler,Schindler, whowho cancan bebe reachedreached atat (202)(202) 
622-3620.622-3620. 


