
 

I,I, ((,, 

I)I) DEPARTMENTDEPARTMENT OFOF THETHE TREASURYTREASURY 
INTERNALINTERNAL REVENUEREVENUE SERVICESERVICE 

WASHINOTON,WASHINOTON, D.C.D.C. 2022420224 

OFFtCEOFOFFtCEOF 
CHIEFCHIEF COUNSELCOUNSEL 

DecemberDecember 28,28, 19991999 

MEMORANDUMMEMORANDUM FORFOR JACKJACK HOLSTEINHOLSTEIN 
DIRECTOR,DIRECTOR, INNOINNO 

FROM:FROM: DanielDaniel J.J. WilesWiles 
DeputyDeputy AssociateAssociate ChiefChief CC 

SUBJECT:SUBJECT: OffsetsOffsets afterafter FilingFiling ofof InnocentInnocent SpouseSpouse ClaimsClaims 

YouYou requestedrequested adviceadvice whetherwhether itit waswas permissiblepermissible toto modifymodify andand correctcorrect thethe 
taxpayer'staxpayer's accountaccount soso asas toto provideprovide aa refundrefund withwith respectrespect toto anan overpaidoverpaid yearyear whenwhen 
anan innocentinnocent spousespouse claimclaim withwith respectrespect toto anan underpaidunderpaid yearyear waswas pendingpending 
administrativeadministrative consideration.consideration. AfterAfter duedue consideration,consideration, wewe believebelieve suchsuch actionaction isis 
permissiblepermissible underunder thethe doctrinedoctrine ofof correctioncorrection ofof aa clericalclerical error.error. However,However, sincesince thethe 
conceptconcept ofof clericalclerical errorerror isis notnot wellwell defined,defined, andand somesome courtscourts havehave notnot permittedpermitted anan 
assessmentassessment toto bebe administrativelyadministratively adjustedadjusted soso asas toto bebe ·unpaid··unpaid· whenwhen itit couldcould havehave 
beenbeen consideredconsidered asas previouslypreviously paidpaid andand satisfied,satisfied, wewe recommendrecommend aa procedureprocedure forfor 
processingprocessing thesethese casescases soso asas toto avoidavoid futurefuture legallegal challenges.challenges. 

FACTSFACTS 

AtAt thethe timetime aa taxpayertaxpayer electselects thethe reliefrelief provisionsprovisions ofof I.R.C.I.R.C. §§ 60156015 (b)(b) oror (c),(c), certaincertain 
collectioncollection actionsactions areare prohibitedprohibited withwith respectrespect toto thethe liabilityliability asas toto whichwhich thethe electionelection 
isis filed.filed. I.R.C.I.R.C. §§ 6015(e)(1)(B)(i).6015(e)(1)(B)(i). TheseThese prohibitedprohibited collectioncollection a~tionsa~tions dodo notnot 
includeinclude offsettingoffsetting overpaymentsoverpayments fromfrom otherother taxtax years,years, andand suchsuch creditscredits maymay legallylegally 
bebe appliedapplied toto thethe unpaidunpaid liabilityliability asas toto whichwhich thethe electionelection isis filedfiled [hereafter[hereafter referredreferred 
toto asas "unpaid·"unpaid· oror ·election··election· year).year). Nevertheless,Nevertheless, suchsuch offsetsoffsets areare discretionarydiscretionary withwith 
thethe ServiceService I.R.C.I.R.C. 64026402 aa andand 11 'DP'DP 
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DISCUSSIONDISCUSSION 

MostMost legallylegally permissiblepermissible actionsactions ofof thethe ServiceService CentersCenters havehave legallegal ramificationsramifications 
fromfrom thethe momentmoment thethe actionaction occurs,occurs, andand generallygenerally thosethose legallegal effectseffects cannotcannot bebe 
avoidedavoided byby simplysimply ·undoing··undoing· thethe action;action; thatthat is,is, thethe ServiceService maymay lacklack thethe authorityauthority toto 
changechange itsits originaloriginal action.action. Thus,Thus, forfor example.example. whilewhile itit isis withinwithin thethe Service'sService's 
discretiondiscretion whetherwhether toto makemake anan assessmentassessment ofof tax,tax, onceonce thatthat assessmentassessment isis properlyproperly 
made,made, itit cancan bebe abatedabated onlyonly underunder thethe conditionsconditions providedprovided inin I.R.C.I.R.C. §§ 6404.6404. WhileWhile 

SeeSee §§ 6015(e)(3)(A)6015(e)(3)(A) andand NoticeNotice 98-61.98-61. 

22 ThisThis codecode alsoalso preventsprevents offsetsoffsets ofof refundsrefunds thatthat areare generatedgenerated byby overpaymentsoverpayments 
ofof thethe nonrequestingnonrequesting spouse.spouse. However,However, thosethose refundsrefunds areare neverthelessnevertheless frozenfrozen andand 
laterlater appliedapplied toto thethe outstandingoutstanding liabilityliability onceonce thethe innocentinnocent spousespouse issueissue isis determined.determined. 
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thethe ServiceService maymay decidedecide thatthat itit doesdoes notnot desiredesire toto filefile aa taxtax lienlien againstagainst aa taxpaye"'staxpaye"'s 
property,property, onceonce thethe lienlien isis filed,filed, itit maymay bebe releasedreleased oror withdrawnwithdrawn onlyonly underunder thethe 
conditionsconditions providedprovided inin §§ 6323(j).6323(j).33 AA nonstatutorynonstatutory "common"common law"law" exceptionexception toto thesethese 
prohibitionsprohibitions ofof correctingcorrecting oror changingchanging legallegal actionsactions ofof thethe ServiceService hashas emergedemerged 
underunder thethe casecase lawlaw andand isis referredreferred toto asas thethe "clerical"clerical erro""erro"" exception.exception. SuccinctlySuccinctly 
stated,stated, wheneverwhenever anan actionaction occursoccurs becausebecause ofof mistakemistake ofof factfact oror bookkeepingbookkeeping error,error, 
thatthat mistakemistake cancan bebe corrected,corrected, soso longlong asas thisthis doesdoes notnot prejudiceprejudice thethe taxpayer,taxpayer, 
Crompton-RichmondCrompton-Richmond Co.Co. v.v. UnitedUnited States,States, 311311 F.Supp.F.Supp. 11841184 (S.D.N.Y.1970).(S.D.N.Y.1970). 
StatedStated otherwise,otherwise, 

...... [T]he[T]he governmentgovernment waswas notnot boundbound byby somesome actionaction byby oneone ofof itsits officersofficers 
resultingresulting fromfrom aa mistakemistake ofof fact,fact, whichwhich whenwhen suchsuch actionaction waswas corrected,corrected, leftleft 
thethe wholewhole mattermatter inin suchsuch aa situationsituation thatthat thethe partyparty complainingcomplaining hadhad receivedreceived 
nono injuryinjury andand hadhad beenbeen donedone nono injustice.injustice. 

KroyerKroyer v.v. UnitedUnited States,States, 5555 F.2dF.2d 495495 (Ct.(Ct. Cis.Cis. 1932).1932). AtAt leastleast oneone otherother courtcourt hashas 
comecome toto thethe samesame resultresult byby deemingdeeming thethe mistakenmistaken actionaction asas notnot beingbeing whatwhat itit 
purportedpurported toto bebe (in(in thatthat casecase anan abatedabated assessment),assessment), whichwhich essentiallyessentially permittedpermitted 
thethe correctioncorrection toto occur.occur. MatterMatter ofof Bugge,Bugge, 9999 F.3dF.3d 740740 (5th(5th Cir.Cir. 1996).1996). 

TheThe Service,Service, underunder somesome circumstances,circumstances, hashas adoptedadopted thethe rationalerationale ofof clericalclerical errorerror 
corrections.corrections. ThereThere are,are, however,however, limitationslimitations andand risksrisks toto followingfollowing thisthis lineline ofof 
reasoning.reasoning. First,First, thethe parametersparameters ofof "clerical"clerical errors·errors· areare notnot wellwell defined.defined. TheThe casecase 
lawlaw doesdoes distinguishdistinguish betweenbetween anan actionaction whichwhich waswas takentaken pursuantpursuant toto aa judgmentjudgment asas 
toto thethe substantivesubstantive taxtax liabilityliability (not(not aa clericalclerical error)error) andand mechanicalmechanical oror ministerialministerial 
(i.e,(i.e, nondiscretionary)nondiscretionary) errors;errors; however,however, itit cannotcannot bebe statedstated withwith confidenceconfidence whenwhen anan 
error,error, notnot involvinginvolving aa substantivesubstantive determinationdetermination ofof liability,liability, cancan bebe saidsaid toto bebe whollywholly 
·clerical··clerical· inin nature.nature. 

Second,Second, thethe casecase lawlaw hashas arisenarisen fromfrom casescases significantlysignificantly differentdifferent fromfrom thethe issueissue 
here.here. InIn earlierearlier cases,cases, thethe mistakemistake causedcaused anan erroneouserroneous abatementabatement ofof aa liabilityliability 
whichwhich waswas desireddesired toto bebe ·unabated·unabatedllll byby thethe ServiceService butbut notnot thethe taxpayer.taxpayer. TheThe 
questionquestion inin thesethese casescases waswas whetherwhether thethe ServiceService couldcould returnreturn thethe assessmentassessment 
liabilityliability toto wherewhere itit hadhad beenbeen beforebefore thethe error.error. Here,Here, thethe errorerror causescauses nono changeschanges toto 
anan assessment,assessment, butbut onlyonly toto applicationapplication ofof fundsfunds toto thatthat assessment.assessment. NoNo assessmentassessment 
isis abated.abated. 

33 ItIt isis toto bebe notednoted thatthat thethe circumstancescircumstances underunder whichwhich aa lienlien maymay bebe withdrawnwithdrawn 
werewere expandedexpanded atat thethe Service'sService's requestrequest preciselyprecisely becausebecause itit waswas feltfelt thatthat thethe priorprior lawlaw 
diddid notnot permitpermit withdrawalwithdrawal ofof liensliens whenwhen thethe originaloriginal filingfiling waswas legallegal butbut unwiseunwise underunder 
thethe circumstances.circumstances. Pub.Pub. LawLaw 104-168,104-168, §§ 501501 (a).(a). 
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Third,Third, thosethose casescases dealtdealt withwith situationssituations wherewhere thethe erroneouserroneous actionaction waswas clearlyclearly 
contrarycontrary toto law.law. TheThe correctioncorrection broughtbrought thethe situationsituation backback intointo compliancecompliance withwith thethe 
law.law. InIn thethe instantinstant situation,situation, thethe offsetoffset isis discretionarydiscretionary withwith thethe Commissioner;Commissioner; 
eithereither offsettingoffsetting oror nonoffsettingnonoffsetting wouldwould bebe perfectlyperfectly legal.legal. Thus,Thus, thethe correctioncorrection herehere 
isis notnot ofof aa legallylegally improperimproper action.action. 

WhetherWhether thethe clericalclerical errorerror doctrinedoctrine appliesapplies dependsdepends onon thethe specificspecific factsfacts ofof aa 
situation;situation; nevertheless,nevertheless, we-we- areare confidentconfident thatthat inin thethe casecase atat hand,hand, thethe reversalreversal ofof 
thethe errorserrors ofof applicationapplication ofof thethe overpaymentoverpayment underunder thethe specificspecific factsfacts presentpresent herehere isis 
withinwithin thethe parametersparameters ofof thethe clericalclerical errorerror doctrine.doctrine. WeWe thereforetherefore concludeconclude thatthat 
reversingreversing thethe offsetoffset byby transferringtransferring thethe overpaidoverpaid amountamount backback toto thethe overpaymentoverpayment 
yearyear accountaccount isis withinwithin thethe parametersparameters andand maymay bebe legallylegally accomplishedaccomplished asas thethe 
correctioncorrection ofof aa clericalclerical error.error. 

WhileWhile thethe situationsituation herehere isis distinguishabledistinguishable fromfrom thethe factfact situationssituations ofof thethe casecase law,law, 
perhapsperhaps aa strongerstronger argumentargument couldcould bebe mademade herehere forfor correctingcorrecting thethe clericalclerical error.error. 
InIn thethe earlierearlier cases,cases, thethe taxpayertaxpayer diddid notnot seekseek thethe correctioncorrection ofof thethe error;error; ratherrather thethe 
taxpayertaxpayer opposedopposed thethe correction.correction. Nevertheless,Nevertheless, thethe courtscourts foundfound thatthat thethe correctioncorrection 
couldcould bebe mademade inin thatthat itit diddid notnot prejudiceprejudice thethe taxpayertaxpayer (the(the resultresult waswas asas itit wouldwould 
havehave beenbeen butbut forfor thethe clericalclerical error).error). Here,Here, thethe taxpayertaxpayer willwill desiredesire andand requestrequest thatthat 
thethe errorerror bebe corrected.corrected. Thus,Thus, therethere isis eveneven lessless argumentargument herehere thatthat thethe taxpayertaxpayer 
mightmight bebe prejudiced.prejudiced.44 Finally,Finally, whilewhile wewe recognizerecognize thatthat thethe errorerror wewe areare correctingcorrecting 
diddid notnot amountamount toto anan illegalillegal act,act, itit isis oneone thatthat isis plainlyplainly contrarycontrary toto clearclear 
nonjudgmentalnonjudgmental administrativeadministrative proceduresprocedures ofof thethe Service.Service. Thus,Thus, wewe believebelieve itit 
logicallylogically maymay fallfall withinwithin thethe clericalclerical errorerror correctioncorrection process.process. 

WeWe concludeconclude thereforetherefore thatthat reversingreversing thethe offsetoffset byby transferringtransferring thethe overpaidoverpaid amountamount 
backback toto thethe overpaymentoverpayment yearyear accountaccount isis withinwithin thethe parametersparameters andand maymay bebe legallylegally 
accomplishedaccomplished asas thethe correctioncorrection ofof aa clericalclerical error.error. ItIt maymay thenthen bebe refundedrefunded toto thethe 
taxpayertaxpayer oror otherwiseotherwise creditedcredited asas permittedpermitted byby §§ 6402.6402. 
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RECOMMENDATIONRECOMMENDATION 

AsAs notednoted above,above, thisthis conclusionconclusion isis notnot withoutwithout risk,risk, andand thatthat riskrisk isis notnot limitedlimited toto aa 
findingfinding thatthat thisthis isis oror isis notnot aa clericalclerical errorerror correction.correction. ApartApart fromfrom thethe clericalclerical errorerror 
issue,issue, thethe courtscourts areare inin agreementagreement thatthat aa taxpayer'staxpayer's paymentpayment tenderedtendered inin 
satisfactionsatisfaction ofof aa taxtax assessmentassessment extinguishesextinguishes thethe assessmentassessment toto thethe extentextent ofof thethe 
payment.payment. SeeSee generallygenerally BilzerianBilzerian v.v. UnitedUnited States,States, 8686 F.3dF.3d 10671067 (11th(11th Cir.Cir. 1996),1996), 
aeg.aeg. inin result,result,____1998_AOD1998_AOD....LEXIS-8;.·ClarkLEXIS-8;.·Clark v-.v-. United-States,-63-United-States,-63- F:3d-83-(1F:3d-83-(1 ststCir:--­Cir:--­
1995);1995); O'BryantO'Bryant v.v. UnitedUnited States,States, 4949 F.3dF.3d 340340 (7th(7th Cir.Cir. 1995).1995). TheThe Service,Service, thus,thus, 
maymay notnot taketake administrativeadministrative collectioncollection actionaction onon aa previouslypreviously paidpaid taxtax assessment,assessment, 
eveneven ifif thethe ServiceService inadvertentlyinadvertently refundsrefunds aa portionportion ofof thethe taxpayer'staxpayer's paymentpayment backback 
toto thethe taxpayer.taxpayer. StanleyStanley v.v. UnitedUnited States,States, 3535 Fed.Fed. CI.CI. 493493 (1996);(1996); RodriguezRodriguez v.v. 
UnitedUnited States,States, 629629 F.F. Supp.Supp. 333333 (N.D.(N.D. III.III. 1986).1986). WhileWhile thethe ServiceService hashas nownow 
acceptedaccepted thethe resultresult ofof thesethese cases,cases, seesee BilzerianBilzerian AOD,AOD, thethe issueissue asas toto whetherwhether 
erroneouserroneous applicationsapplications ofof fundsfunds willwill extinguishextinguish thethe assessmentassessment temporarilytemporarily appliedapplied 
againstagainst isis notnot yetyet clear.clear.55 

cc:�cc: Advocate�CounselCounsel toto NationalNational TaxpayerTaxpayer Advocate 
(IT&A)�DeputyDeputy AssistantAssistant ChiefChief CounselCounsel (IT&A) 

Litigation)�AssistantAssistant ChiefChief CounselCounsel (General(General Litigation) 
(Domestic)�AssociateAssociate ChiefChief CounselCounsel (Domestic) 

55 ServiceService positionposition remainsremains thatthat notnot everyevery creditcredit toto thethe taxpayer'staxpayer's accountaccount 
constitutesconstitutes aa paymentpayment inin satisfactionsatisfaction ofof thethe originaloriginal assessment.assessment. AA paymentpayment and/orand/or 
creditcredit satisfiessatisfies onlyonly thethe taxtax toto whichwhich itit isis properlyproperly applied.applied. Clark,Clark, 6363 F.3dF.3d atat 8989 (an(an 
assessmentassessment isis notnot extinguishedextinguished byby thethe Service'sService's errorerror inin applyingapplying thethe paymentpayment toto thethe 
incorrectincorrect taxtax period).period). Thus,Thus, where,where, asas here,here, neitherneither thethe ServiceService nornor thethe taxpayertaxpayer 
intendsintends thethe overpaymentoverpayment toto bebe offsetoffset toto thethe electionelection year,year, wewe wouldwould contendcontend thatthat nono 
·satisfaction-·satisfaction- oror -extinguishment--extinguishment- cancan occuroccur andand thethe taxpayertaxpayer continuescontinues toto bebe liableliable forfor 
thethe unpaidunpaid tax.tax. 


