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SUBJECT:SUBJECT: ForfeitureForfeiture NoticeNotice RequirementsRequirements WhenWhen OwnerOwner isis IncarceratedIncarcerated 

TheThe purposepurpose ofof thisthis memorandummemorandum isis toto addressaddress thethe evolvingevolving statestate ofof thethe lawlaw withwith 
respectrespect toto forfeitureforfeiture noticenotice requirementsrequirements ofof incarceratedincarcerated individuals.individuals. OurOur officeoffice 
recentlyrecently hadhad anan opportunityopportunity toto looklook intointo thisthis issueissue duringduring thethe evaluationevaluation ofof aa petitionpetition 
forfor remissionremission filedfiled byby anan incarceratedincarcerated claimant.claimant. SeveralSeveral recentrecent casescases havehave heldheld thatthat 
thethe governmentgovernment agencyagency seekingseeking forfeitureforfeiture diddid notnot provideprovide oror seekseek toto provideprovide adequateadequate 
noticenotice ofof thethe forfeitureforfeiture proceedingproceeding toto thethe incarceratedincarcerated ownersowners ofof thethe seizedseized property.property. 
InIn thisthis regard,regard, thethe SecondSecond CircuitCircuit recentlyrecently adoptedadopted thethe rulerule imposedimposed byby thethe FirstFirst andand 
EighthEighth CircuitsCircuits thatthat actualactual receiptreceipt isis requiredrequired toto satisfysatisfy thethe duedue processprocess rightsrights ofof anan 
incarceratedincarcerated owner.owner. 

PetitionPetition forfor RemissionRemission 

TheThe recentrecent petitionpetition forfor remissionremission casecase ourour officeoffice reviewedreviewed involvedinvolved aa situationsituation 
wherebywhereby thethe noticenotice ofof forfeitureforfeiture proceedingsproceedings waswas publishedpublished inin thth 
newspapernewspaper forfor threethree consecutiveconsecutive weeks.weeks. NoticeNotice ofof thethe forfeitureforfeiture proceedingproceeding waswas alsoalso 
personallypersonally mailedmailed toto thethe claimantclaimant asas wellwell asas thethe SUbjectSUbject vehicle'svehicle's twotwo registeredregistered 
owners.owners. TheThe twotwo registeredregistered ownersowners personallypersonally signedsigned forfor thethe deliveriesdeliveries ofof theirtheir 
notices.notices. TheThe noticenotice toto thethe claimant,claimant, thethe truetrue purchaserpurchaser ofof thethe seizedseized vehicle,vehicle, waswas 
addressedaddressed toto thethe wherewhere hehe waswas 
incarcerated.incarcerated. TtiisTtiis noticenotice waswas returnedreturned undeliveredundelivered toto CID.CID. CIOCIO thenthen investigatedinvestigated 
andand learnedlearned thatthat thethe claimantclaimant hadhad beenbeen transferredtransferred toto anotheranother correctionalcorrectional facilityfacility 
~.~. CIOCIO thenthen mailedmailed aa secondsecond noticenotice toto thethe claimantclaimant atat thethe__ 
__ acilityacility wherewhere itit waswas signed,signed, asas received,received, byby aa prisonprison official.official. TheThe recentrecent 
holdingsholdings ofof thethe First,First, Second,Second, andand EighthEighth CircuitsCircuits suggestsuggest thatthat CID'sCID's deliverydelivery ofof noticenotice 
toto thethe claimantclaimant waswas inadequate.inadequate. 
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StatutoryStatutory NoticeNotice RequirementsRequirements 

WhenWhen itit isis determineddetermined thatthat thethe administrativeadministrative forfeitureforfeiture processprocess shouldshould commence,commence, 
thethe controllingcontrolling statutorystatutory authorityauthority providesprovides thatthat noticenotice shallshall bebe published,published, onceonce aa weekweek 
forfor threethree consecutiveconsecutive weeks,weeks, inin aa newspapernewspaper inin thethe judicialjudicial districtdistrict wherewhere thethe propertyproperty 
waswas seized,seized, describingdescribing thethe propertyproperty andand statingstating thethe time,time, place,place, andand causecause ofof thethe 
seizure,seizure, andand requiringrequiring anyany claimsclaims forfor suchsuch propertyproperty toto bebe mademade withinwithin 3030 daysdays ofof thethe 
datedate noticenotice waswas firstfirst publishedpublished forfor TitleTitle 2626 forfeituresforfeitures andand 2020 daysdays forfor 1818 U.S.C.U.S.C. §§ 981981 
forfeitures.forfeitures. I.R.C.I.R.C. §§ 7325(2);7325(2); 2626 C.F.R.C.F.R. §§ 403.26(a)(3);403.26(a)(3); 1919 U.S.C.U.S.C. §§ 1607(a).1607(a). SeeSee 
also,also, IRMIRM 9457.29457.2 etet seg.,seg., 9781-(11)(34)09781-(11)(34)0 

InIn additionaddition toto pUblication,pUblication, noticenotice andand informationinformation onon applicableapplicable proceduresprocedures mustmust be
be
 
sentsent toto eacheach partyparty appearingappearing toto havehave anan interestinterest inin thethe seizedseized property.property. 1919 U.S.C.
U.S.C.
 
§§ 1607(a);1607(a); IRMIRM 9457.5;9457.5; 9781-(11)(37)0.9781-(11)(37)0. SeeSee UnitedUnited StatesStates v.v. Elias,Elias, 921921 F.2dF.2d 870,
870,
 
873873 (9th(9th Cir.Cir. 1990).
1990).
 

FailureFailure toto followfollow thesethese statutorystatutory noticenotice requirementsrequirements maymay provideprovide aa basisbasis toto avoidavoid anyany 
subsequentsubsequent declarationdeclaration ofof forfeiture.forfeiture. InIn thethe pastpast fewfew years,years, aa growinggrowing numbernumber ofof 
casescases involvinginvolving §§ 981981 andand §§ 881881 forfeituresforfeitures havehave scrutinizedscrutinized thethe adequacyadequacy ofof thethe 
government'sgovernment's effortsefforts toto provideprovide notice,notice, andand havehave indicatedindicated aa willingnesswillingness toto undoundo 
perfectedperfected forfeituresforfeitures wherewhere thethe noticenotice waswas deemeddeemed inadequate.inadequate. EspeciallyEspecially wherewhere thethe 
governmentgovernment isis chargedcharged withwith knowledgeknowledge ofof anan interestedinterested partiesparties location,location, suchsuch asas 
whenwhen thethe partyparty isis incarcerated,incarcerated, thethe courtscourts appearappear increasinglyincreasingly willingwilling toto rejectreject noticesnotices 
thatthat dodo notnot getget toto thethe party.party. 

FifthFifth Amendment·Amendment· DueDue ProcessProcess ClauseClause 

TheThe SupremeSupreme CourtCourt addressedaddressed thethe impactimpact ofof thethe DueDue PrecessPrecess ClauseClause onon noticenotice 
requirementsrequirements inin MullaneMullane v.v. CentralCentral HanoverHanover BankBank andand TrustTrust Co.,Co., 339339 U.S.U.S. 306306 
(1950).(1950). TheThe CourtCourt heldheld thatthat "an"an elementaryelementary andand fundamentalfundamental requirementrequirement ofof duedue 
processprocess inin anyany proceedingproceeding whichwhich isis toto bebe accordedaccorded finalityfinality isis noticenotice calculatedcalculated underunder 
allall thethe circumstances,circumstances, toto appriseapprise interestedinterested partiesparties ofof thethe pendencypendency ofof thethe actionaction andand 
affordafford themthem anan opportunityopportunity toto presentpresent theirtheir objections."objections." TheThe CourtCourt mademade clearclear thatthat 
thethe DueDue ProcessProcess ClauseClause doesdoes notnot demanddemand actual,actual, successfulsuccessful notice,notice, butbut itit doesdoes 
requirerequire aa reasonablereasonable efforteffort toto givegive notice.notice. TheThe CourtCourt wentwent onon toto holdhold thatthat "process"process 
whichwhich isis meremere gesturegesture isis notnot duedue process.process. TheThe meansmeans employedemployed mustmust bebe suchsuch asas 
oneone desirousdesirous ofof actuallyactually informinginforming thethe absenteeabsentee mightmight reasonablyreasonably adoptadopt toto 
accomplishaccomplish it."it." CourtsCourts havehave subsequentlysubsequently usedused thisthis standardstandard inin determiningdetermining whatwhat isis aa 
reasonablereasonable efforteffort inin termsterms ofof givinggiving noticenotice inin forfeitureforfeiture cases.cases. 
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UnitedUnited StatesStates v.v. Small:Small: 

InIn UnitedUnited StatesStates v.v. Small,Small, 136136 F.3dF.3d 13341334 (D.C.(D.C. Cir.Cir. 1998),1998), thethe D.C.D.C. CircuitCircuit heldheld thatthat 
whenwhen thethe ownerowner ofof propertyproperty thatthat anan agencyagency seeksseeks toto forfeitforfeit isis incarcerated,incarcerated, thethe 
agencyagency mustmust makemake anan efforteffort toto locatelocate thethe owner'sowner's placeplace ofof incarcerationincarceration ifif anan initialinitial 
noticenotice isis returnedreturned undelivered.undelivered. InIn Small,Small, cashcash waswas seizedseized fromfrom thethe claimantclaimant atat thethe 
timetime ofof hishis arrestarrest onon drugdrug charges.charges. TheThe DEADEA publishedpublished aa noticenotice ofof forfeitureforfeiture inin USAUSA 
TODAYTODAY newspapernewspaper andand mailedmailed noticesnotices ofof administrativeadministrative forfeitureforfeiture proceedingsproceedings 
againstagainst thethe cashcash byby certifiedcertified mailmail toto Mr.Mr. SmallSmall atat hishis previousprevious homehome andand thethe D.C.D.C. jail,jail, 
wherewhere hehe waswas beingbeing held.held. ItIt appearedappeared someonesomeone signedsigned forfor thethe letterletter sentsent toto Mr.Mr. 
Small'sSmall's previousprevious homehome address,address, butbut thatthat letterletter apparentlyapparently waswas notnot forwardedforwarded toto Mr.Mr. 
SmallSmall atat thethe D.D.C.C. jail.jail. TheThe letterletter mailedmailed directlydirectly toto thethe jailjail waswas returnedreturned toto thethe DEADEA 
stampedstamped "return"return toto sender"sender" alongalong withwith aa returnreturn receiptreceipt indicatingindicating thatthat atat somesome pointpoint 
thethe jailjail hadhad receivedreceived thethe letter.letter. TheThe DEADEA tooktook nono furtherfurther stepssteps toto contactcontact thethe claimantclaimant 
personally,personally, proceedingproceeding insteadinstead toto completecomplete thethe administrativeadministrative forfeitureforfeiture process.process. 

FollowingFollowing aa grantgrant ofof summarysummary jUdgementjUdgement forfor thethe government,government, Mr.Mr. SmallSmall arguedargued onon 
appealappeal thatthat thethe DEA'sDEA's effortsefforts toto givegive himhim actualactual noticenotice werewere inadequateinadequate toto meetmeet 
fundamentalfundamental duedue process.process. TheThe courtcourt notednoted thatthat whilewhile thethe DueDue ProcessProcess ClauseClause diddid 
notnot requirerequire actual,actual, successfulsuccessful notice,notice, itit doesdoes requirerequire aa reasonablereasonable efforteffort toto givegive 
notice.notice. TheThe courtcourt determineddetermined thatthat thethe DEA'sDEA's meansmeans werewere notnot reasonablyreasonably designeddesigned toto 
informinform SmallSmall ofof thethe pendingpending forfeiture.forfeiture. TheThe courtcourt focusedfocused onon the,the, obligationobligation ofof aa 
governmentgovernment agencyagency toto furtherfurther pursuepursue writtenwritten noticenotice toto aa potentialpotential claimant,claimant, particularlyparticularly 
anan incarceratedincarcerated potentialpotential claimant,claimant, whenwhen itit waswas awareaware thatthat anan initialinitial mailedmailed noticenotice hadhad 
notnot reachedreached itsits intendedintended recipient.recipient. 

TheThe courtcourt rejectedrejected thethe government'sgovernment's position,position, basedbased onon SaritSarit v.v. DEA,DEA, 987987 F.2dF.2d 10,10, 1414 
(1st(1st Cir.Cir. 1993),1993), thatthat thethe adequacyadequacy ofof mailedmailed noticenotice isis measuredmeasured fromfrom thethe momentmoment atat 
whichwhich thethe noticenotice waswas sentsent andand thatthat aa secondsecond noticenotice wouldwould bebe requiredrequired onlyonly inin 
exceptionalexceptional circumstances.circumstances. RejectingRejecting thethe SaritSarit rule,rule, thethe courtcourt notednoted thisthis standardstandard 
seemedseemed inconsistentinconsistent withwith thethe SupremeSupreme Court'sCourt's standardstandard setset forthforth inin Mullane.Mullane. TheThe 
courtcourt pointedpointed outout thatthat aa reasonablereasonable personperson presentedpresented withwith aa letterletter thatthat hashas beenbeen 
stamped,stamped, "returned"returned toto sender,"sender," wouldwould ordinarilyordinarily attemptattempt toto resendresend itit ifif itit waswas 
practicablepracticable toto dodo so.so. 

TheThe courtcourt acknowledgedacknowledged thatthat inin determiningdetermining whenwhen thethe governmentgovernment mustmust resendresend 
notice,notice, timingtiming waswas oneone elementelement toto consider.consider. IfIf aa forfeitureforfeiture hadhad reachedreached aa pointpoint ofof nono 
returnreturn andand thethe UnitedUnited StatesStates hadhad mademade adequateadequate effortsefforts toto givegive noticenotice beforebefore then,then, 
thethe forfeitureforfeiture wouldwould bebe accordedaccorded finalityfinality andand wouldwould notnot bebe reopenedreopened eveneven inin lightlight ofof 
after-acquiredafter-acquired informationinformation thatthat thethe claimantclaimant hadhad notnot beenbeen properlyproperly notified.notified. TheThe courtcourt 
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alsoalso notednoted thatthat ifif thethe governmentgovernment hadhad anan additionaladditional piecepiece ofof informationinformation thatthat aa 
reasonablereasonable personperson wouldwould useuse toto locatelocate thethe claimant,claimant, itit waswas obligedobliged underunder MullaneMullane toto 
trytry againagain unlessunless itit wouldwould bebe undulyunduly burdensomeburdensome toto dodo so.so. 

BasedBased onon thisthis analysis,analysis, thethe courtcourt hadhad nono difficultydifficulty concludingconcluding thatthat thethe governmentgovernment hadhad 
notnot mademade adequateadequate effortsefforts toto placeplace Mr.Mr. SmallSmall onon noticenotice ofof thethe administrativeadministrative 
forfeiture.forfeiture. BecauseBecause thethe governmentgovernment failedfailed toto taketake basicbasic stepssteps inin ascertainingascertaining Mr.Mr. 
Small'sSmall's whereaboutswhereabouts andand inin ascertainingascertaining whetherwhether somesome problemproblem atat thethe prisonprison 
preventedprevented delivery,delivery, thethe courtcourt concludedconcluded thatthat thethe governmentgovernment waswas requiredrequired toto trytry againagain 
whenwhen thethe noticenotice sentsent toto aa jailjail waswas returnedreturned undelivered.undelivered. Accordingly,Accordingly, thethe courtcourt 
reversedreversed thethe districtdistrict court'scourt's orderorder grantinggranting summarysummary judgementjudgement andand remandedremanded thethe 
casecase forfor aa hearinghearing onon thethe meritsmerits ofof thethe forfeiture.forfeiture. SeeSee Armendariz-Mata,Armendariz-Mata, 8282 F.3dF.3d 
679,679, 683683 (5th(5th Cir.Cir. 1996)(finding,1996)(finding, onon factsfacts indistinguishableindistinguishable fromfrom thosethose inin Small,Small, thatthat 
thethe governmentgovernment mustmust trytry toto givegive noticenotice againagain whenwhen aa noticenotice sentsent toto aa jailjail isis returnedreturned 
undelivered);undelivered); TorresTorres V.V. $36,256.80$36,256.80 UnitedUnited StatesStates Currency,Currency, 2525 F.3dF.3d 1154,1154, 11611161 (2d(2d 
Cir.Cir. 1994)(finding1994)(finding that,that, afterafter aa noticenotice waswas returnedreturned withwith thethe notationnotation "Not"Not atat ChesterChester 
CountyCounty Prison,"Prison," thethe governmentgovernment waswas obligedobliged toto callcall thethe BureauBureau ofof PrisonsPrisons andand inquireinquire 
aboutabout thethe inmate'sinmate's whereabouts).whereabouts). 

UnitedUnited StatesStates v.v. Weng:Weng: 

InIn UnitedUnited StatesStates V.V. Weng,Weng, 137137 F.3dF.3d 709709 (2d(2d Cir.Cir. 1998),1998), thethe SecondSecond CircuitCircuit heldheld that
that
 
actualactual noticenotice isis requiredrequired whenwhen thethe ownerowner ofof propertyproperty isis incarceratedincarcerated onon charges
charges
 
relatedrelated toto thethe forfeiture.forfeiture. InIn soso holding,holding, thethe SecondSecond CircuitCircuit adoptedadopted anan eveneven stricter
stricter
 
standardstandard forfor agenciesagencies seekingseeking toto givegive constitutionallyconstitutionally adequateadequate noticenotice of
of
 
administrativeadministrative forfeituresforfeitures toto incarceratedincarcerated claimants.claimants. TheThe FBIFBI seizedseized cashcash andand jewelry
jewelry
 
fromfrom WengWeng atat thethe timetime ofof hishis arrestarrest onon drugdrug charges.charges. FollowingFollowing thethe seizure,seizure, thethe FBI
FBI
 
sentsent twotwo writtenwritten noticesnotices ofof intentintent toto forfeitforfeit thethe propertyproperty (one(one forfor thethe jewelryjewelry andand one
one
 
forfor thethe cash)cash) toto Mr.Mr. Weng'sWeng's lastlast knownknown addressaddress andand toto thethe MetropolitanMetropolitan Correctional
Correctional
 
CenterCenter (MCC).(MCC). InIn addition,addition, thethe FBIFBI publishedpublished thethe noticesnotices overover threethree successive
successive
 
weeksweeks inin aa newspapernewspaper ofof generalgeneral circulation.circulation. TheThe copiescopies mailedmailed toto hishis lastlast known
known
 
addressaddress werewere returnedreturned undelivered.
undelivered.
 

WhileWhile bothboth noticesnotices mailedmailed toto thethe MCCMCC werewere receivedreceived there,there, asas confirmedconfirmed byby certifiedcertified 
mailmail receipts,receipts, thethe FBIFBI furnishedfurnished nono evidenceevidence inin supportsupport ofof itsits assertionassertion thatthat Mr.Mr. WengWeng 
waswas incarceratedincarcerated atat thethe MCCMCC whenwhen thethe noticesnotices werewere sentsent there.there. ItIt appearedappeared thatthat Mr.Mr. 
WengWeng waswas apparentlyapparently notnot atat thethe MCCMCC whenwhen thethe jewelryjewelry noticenotice waswas sent,sent, althoughalthough hishis 
whereaboutswhereabouts atat thethe timetime ofof receiptreceipt ofof thethe currencycurrency noticenotice werewere inin dispute.dispute. InIn 
analyzinganalyzing Mr.Mr. Weng'sWeng's argumentargument thatthat hehe diddid notnot receivereceive constitutionallyconstitutionally adequateadequate 
noticenotice ofof administrativeadministrative forfeitureforfeiture proceedings,proceedings, thethe SecondSecond CircuitCircuit citedcited toto existingexisting 
precedentprecedent whichwhich heldheld thatthat whenwhen thethe governmentgovernment seeksseeks forfeitureforfeiture ofof thethe propertyproperty ofof aa 
personperson whowho isis inin custody,custody, thethe agencyagency thatthat initiatesinitiates thethe forfeitureforfeiture mustmust findfind outout thethe 
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properproper facilityfacility andand sendsend noticenotice toto thethe correctcorrect place.place. RobinsonRobinson v.v. Hanrahan,Hanrahan, 409409 U.S.U.S. 
38,38, 4040 (1972);(1972); TorresTorres v.v. $36,256.80$36,256.80 UnitedUnited StatesStates Currency,Currency, 2525 F.3dF.3d 11541154 (2d(2d Cir.Cir. 
1994);1994); BoeroBoero V.V. DrugDrug EnforcementEnforcement Administration,Administration, 111111 F.3dF.3d 301,301, 304304 (2d(2d Cir.Cir. 1997).1997). 
TheThe courtcourt reiteratedreiterated itsits recentrecent positionposition thatthat itit waswas mystifiedmystified asas toto whywhy anan agencyagency ofof 
thethe DepartmentDepartment ofof JusticeJustice seekingseeking toto givegive constitutionallyconstitutionally adequateadequate noticenotice couldcould notnot 
determinedetermine thethe currentcurrent whereaboutswhereabouts ofof aa personperson whowho waswas inin custodycustody ofof anotheranother 
agencyagency ofof thethe Department.Department. ByeBye V.V. UnitedUnited States,States, 105105 F.3dF.3d 856,856, 857857 (2d(2d Cir.Cir. 1997).1997). 

TheThe SecondSecond Circuit'sCircuit's analysisanalysis raisedraised furtherfurther questionsquestions withwith respectrespect toto thethe FBI'sFBI's 
positionposition thatthat thethe meremere mailingmailing ofof notice,notice, eveneven ifif itit waswas toto thethe appropriateappropriate place,place, 
sufficedsufficed toto meetmeet basicbasic duedue processprocess requirements.requirements. TheThe courtcourt concludedconcluded thatthat itit diddid notnot 
agreeagree thatthat aa federalfederal agency'sagency's mailingmailing ofof aa noticenotice ofof forfeitureforfeiture toto aa federalfederal correctionalcorrectional 
institutioninstitution wherewhere thethe propertyproperty ownerowner waswas detaineddetained constitutedconstituted adequateadequate notificationnotification ofof 
thethe forfeitureforfeiture ifif thethe noticenotice waswas notnot inin factfact delivereddelivered toto thethe prisoner-owner.prisoner-owner. TheThe 
SupremeSupreme CourtCourt mademade clearclear inin MullaneMullane thatthat thethe typetype ofof notificationnotification requiredrequired variesvaries withwith 
aa numbernumber ofof factorsfactors includingincluding thethe naturenature ofof thethe interestsinterests involved,involved, thethe likelihoodlikelihood thatthat 
othersothers similarlysimilarly situatedsituated willwill protectprotect aa propertyproperty owner'sowner's interests,interests, andand thethe 
reasonablenessreasonableness ofof imposingimposing moremore onerousonerous requirementsrequirements onon thethe entityentity obligatedobligated toto 
givegive notice.notice. TheThe SecondSecond CircuitCircuit emphasizedemphasized that,that, "without"without thethe ownerowner eveneven beingbeing 
mademade awareaware of,of, oror havinghaving aa practicalpractical opportunityopportunity toto challenge,challenge, thethe forfeiture,forfeiture, itsits 
lawfulnesslawfulness isis difficultdifficult toto justify."justify." 

TheThe SecondSecond CircuitCircuit UltimatelyUltimately concludedconcluded thatthat thethe meremere mailingmailing ofof notice,notice, eveneven withwith aa 
requiredrequired returnreturn receiptreceipt signedsigned notnot byby thethe addresseeaddressee butbut byby thethe institution,institution, diddid notnot 
satisfysatisfy thethe requirementrequirement ofof MullaneMullane thatthat thethe meansmeans ofof givinggiving noticenotice "be"be suchsuch asas oneone 
desirousdesirous ofof actuallyactually informinginforming thethe ownerowner mightmight adopt."adopt." MullaneMullane atat 315.315. WhereWhere aa 
federalfederal agencyagency isis pursuingpursuing administrativeadministrative forfeitureforfeiture andand thethe ownerowner isis aa prisonerprisoner inin 
federalfederal custodycustody onon thethe chargescharges thatthat gavegave riserise toto thethe forfeiture,forfeiture, thethe SecondSecond CircuitCircuit 
heldheld thatthat suchsuch mailingmailing ofof aa noticenotice toto thethe custodialcustodial institutioninstitution waswas notnot adequateadequate unlessunless 
thethe noticenotice waswas inin factfact delivereddelivered toto thethe intendedintended recipient.recipient. Thus,Thus, thethe SecondSecond CircuitCircuit 
joinedjoined thethe FirstFirst andand EighthEighth CircuitsCircuits inin holdingholding thatthat actualactual receiptreceipt isis requiredrequired toto satisfysatisfy 
thethe duedue processprocess rightsrights ofof anan incarceratedincarcerated owner.owner. UnitedUnited StatesStates v.v. Giraldo,Giraldo, 4545 F.3dF.3d 
509,509, 511511 (1st(1st Cir.Cir. 1995);1995); UnitedUnited StatesStates v.v. Woodall,Woodall, 1212 F.3dF.3d 791,791, 794-95794-95 (8th(8th Cir.Cir. 
1993)(holding1993)(holding thatthat ifif thethe governmentgovernment isis incarceratingincarcerating oror prosecutingprosecuting thethe propertyproperty .. 
ownerowner whenwhen itit electselects toto imposeimpose thethe additionaladditional burdenburden ofof defendingdefending aa forfeitureforfeiture 
proceeding,proceeding, fundamentalfundamental fairnessfairness surelysurely requiresrequires thatthat eithereither thethe defendantdefendant oror hishis 
counselcounsel receivereceive actualactual noticenotice ofof thethe agency'sagency's intentintent toto forfeitforfeit inin timetime toto decidedecide 
whetherwhether toto compelcompel thethe agencyagency toto proceedproceed byby judicialjudicial condemnation).condemnation). TheThe secondsecond 
Circuit,Circuit, however,however, limitedlimited itsits noticenotice requirementrequirement toto thosethose ownersowners whowho wherewhere 
incarceratedincarcerated onon chargescharges specificallyspecifically relatedrelated toto thethe forfeiture.forfeiture. 
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NoticeNotice toto CounselCounsel 

WhileWhile thethe aforementionedaforementioned casescases indicateindicate thatthat somesome circuitscircuits areare skepticalskeptical ofof thethe 
sufficiencysufficiency ofof forfeitureforfeiture noticesnotices mailedmailed toto prisonsprisons wherewhere claimantsclaimants areare incarcerated,incarcerated, 
noticenotice thatthat isis mailedmailed toto aa potentialpotential claimant'sclaimant's attorneyattorney ofof recordrecord remainsremains 
constitutionallyconstitutionally sufficient.sufficient. InIn UnitedUnited StatesStates v.v. Gonzalez,Gonzalez, NoNo 97-35342,97-35342, 19981998 U.S.U.S. 
App.App. LEXISLEXIS 29422942 (9th(9th Cir.Cir. Feb.Feb. 20,20, 1998),1998), thethe NinthNinth CircuitCircuit ruledruled thatthat noticenotice toto anan 
attorneyattorney ofof recordrecord sufficessuffices toto meetmeet constitutionalconstitutional duedue processprocess requirements.requirements. InIn 
Gonzalez,Gonzalez, thethe noticenotice waswas sentsent toto hishis homehome addressaddress butbut notnot toto hishis prisonprison address.address. 
AttorneyAttorney noticenotice satisfiessatisfies duedue processprocess concernsconcerns eveneven wherewhere adequateadequate noticenotice waswas notnot 
givengiven directlydirectly toto thethe claimant.claimant. 

ConclusionConclusion 

RecentRecent decisionsdecisions inin threethree ofof thethe circuitscircuits havehave raisedraised aa newnew skepticismskepticism withwith respectrespect toto 
governmentgovernment effortsefforts toto notifynotify incarceratedincarcerated ownersowners ofof pendingpending administrativeadministrative forfeitureforfeiture 
ofof seizedseized property.property. AddingAdding toto casescases inin thethe FirstFirst andand EighthEighth Circuits,Circuits, thethe SecondSecond 
CircuitCircuit mostmost recentlyrecently concludedconcluded inin WengWeng thatthat wherewhere aa federalfederal agencyagency isis seekingseeking 
administrativeadministrative forfeitureforfeiture andand thethe ownerowner isis aa prisonerprisoner inin federalfederal custodycustody onon chargescharges 
thatthat gavegave riserise toto thethe forfeiture,forfeiture, thethe mailingmailing ofof aa noticenotice toto thethe custodialcustodial institutioninstitution waswas 
notnot adequateadequate unlessunless thethe noticenotice waswas inin factfact delivereddelivered toto thethe intendedintended recipient.recipient. MerelyMerely 
mailingmailing aa noticenotice ofof forfeitureforfeiture byby certifiedcertified mailmail toto thethe custodialcustodial institutioninstitution isis notnot 
adequateadequate unlessunless thethe noticenotice isis inin factfact delivereddelivered toto thethe intendedintended recipient.recipient. TheseThese courtscourts 
reasonedreasoned thatthat thethe ownerowner waswas entirelyentirely dependantdependant onon thethe institutioninstitution toto deliverdeliver thethe mail,mail, 
andand thethe institutioninstitution couldcould easilyeasily reducereduce thethe chancechance ofof errorerror byby creatingcreating aa reliablereliable 
recordrecord ofof deliverydelivery toto thethe owner.owner. 

WhileWhile thethe decisionsdecisions inin thethe FirstFirst andand EighthEighth CircuitsCircuits don'tdon't restrictrestrict thethe actualactual noticenotice 
requirementrequirement toto solelysolely thosethose casescases wherewhere thethe ownerowner isis incarceratedincarcerated onon chargescharges relatedrelated 
toto thethe forfeiture,forfeiture, thethe SecondSecond CircuitCircuit clearlyclearly drawsdraws thisthis distinction.distinction. DeDe 
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ShouldShould ourour assistanceassistance bebe required,required, pleaseplease feelfeel freefree toto contactcontact MartinMartin NeedleNeedle ofof thethe 
CriminalCriminal TaxTax DivisionDivision onon (202)(202) 622-4470.622-4470. 

cc:cc: AssistantAssistant RegionalRegional CounselCounsel (Criminal(Criminal Tax)Tax) 
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