UNITED STATES OF AMERICA
THE DEPARTMENT OF THE TREASURY
WASHINGTON, D.C.

DIRECTOR, OFFICE OF
PROFESSIONAL RESPONSIBILITY,
Complainant
V.

Complaint No, 2009-19Y

(b)(3)/26 USC 6103 &

T Nt Nt N S S gt it et

Respondent.

DECISION BY DEFAULT AND ORDER

This action was initiated by the filing of a Complaint dated April 13, 2009 by Carolyn H.
Gray in her official capacity as Acting Director of the Office of Professional Responsibility
{OPR), United States Department of the Treasury. Internal Revenue Service (IRS), pursuant to 3]
C.F.R. § 10.60 ¢f seq. The Complaint alléges that Respondent [QIC)ERISEISEIIE] cngaged in
disreputable conduct by (b)(3)/26 USC 6103
, and by his suspension from the Wyoming Board of Centified Public
Accountants on August 4, 2004, The Complzint turther alleges that such actions warrant his
suspension from practice before the IRS, and requests that he be suspended for a periad of 24
months.

The first page of the Complaint stated that an answer (o the Complaint must be filed with
the undersigned and a copy served on counsel for Complainant “within thirty (30) calendar days
from datc of service.” and that failurc to (ile an answer may result in a decision by default being
rendered against Respondent. No answer to the Complaint has been filed to date.

On May 18. 2009. the undersigned issucd a Request for Proof of Service in anticipation
of an entry of decision by default, and on June 8. 2008. Complainant submitted a Response to the
Request, attaching copics of two return receipts. On July 7, 2009, Complainant filed a Motion
for a Decision by Default pursuant to 31 C.F.R. § 10.64(d). on the basis that no answer to the
Complaint has been received in this matter. The motion was denied on the basis that the return
receipts were not signed by Respondent, but by ather persons, and there was no evidence that the
Complaint was seut to Respondent by first class mail or that requirements were met for service of
the Complaint at the Respondent's place of business. See, 31 C.F.R. §§ 10.63(aX2)1),
10.63(a)(2)(11). 10.63(a)3)(i1) (proof of service of the Complaint by certificd mail is made by the
“returned pust office receipt . . . duly signed by the respoadont.”™ or by first class mail upon
mailing if the certified mail is not elaimed or accepted by the respondent or is returned
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undelivered, or by written statement identifying serviee at place of business). A Renewed
Motion for Decision by Default {iled by Complainant also was denicd. where Complainant did
not demonstrate that the Complaint was served by first class mail to Respondent’s last known
address, or that the persons who signed the return receipts had authority 10 aceept service on
Respondent’s behalf.

On November 30 2009 Complainant filed a Second Renewed Motion for a Decision by
Default (Motion). Atlached 1o the Motion is a copy of the Complaint with a cover lelter. dated
October 16, 2009, and certificate of service showing that the letter and Complaint were sent on
October 16. 2009 by first class mail to Respondent at (b)(3)/26 USC 6103; (b)(6) .
Moton, Exhibit 3. Also attached to the Motion is a
. NMouion, Exhibit 4.
Attached as Exhibit 1 1o the Motion is a copy of the Complaint with the original cover letter and
certificate of service, dated April 13, 2009, showing that the Complaint was sent by certified mail
to Respondent at the latter address and at two other addresses, [ QIQEEREESEIEROIG)

I - B N (OEEESEIE. Exiibit 2 1o the Motion is the return

receipts showing receipt by individuals other than Respondent at each of those two addresses.

Also attached 1o the Motion is a Declaration of Erin J. Davidson. counse! [or
Complainant, datcd November 23, 2009, stating that o date. her office has received neither an
answer in this matter nor a request for extension of time 10 respond fo the Complaint.

The Motion requests that judgment be rendered suspending Respondent from practice
before the IRS for a period of 24 months, with reinstatement thereafier being at the sole
discretion of the Office of Professional Responsibility. The Motion was served by first class
mail to Respondent on November 23, 2009.

The Rules Applicablc ta Disciplinary Proceedings provide, ai 31 C.IZR. § 10.64(d), in
part as follows:

- Failure to file an answer within the tme preseribed . . . constitules an admission
of the allegations of the caomplaint and a waiver of hearing. and the Administrative
Law Judge may make the decision by default without a hearing or turther
procedure. . . .

The Rules further provide, at 31 C.I.R. § 10.68(b) that:

[f a nonmoving party docs not respond within 30 days ol the filing ol a motion for
decision by default for failure to file a timely answer . . ., the neamoving party is
deemed not to oppose the motion.

To date. no answer, motion for extension of time, or response 1o the Motion has been
filed. Wherefore. Complainant’s unopposed Sccond Rencwed Motion for a Decision by Default
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is granted, pased upon the entire vecord and the tollowing Findings of Fact and Conclusions.

FINDINGS OF FACY

l. Respundent has engaged in practice before the Internal Revenue Service (IRS) as
a certified public accountant (CPA) as defined by 31 C.F.R. § 10.2(a).

2 Respandent is subject to the disciplinary authority of the Secretary of the Trecasury

and the Office ol Prolessional Responsibility (OPR). in accordance with 31
CFR. §§ 103 and 10.50.

Respondent’s last known address of record with the IRS is_‘

(b)(3)/26 USC 6103: (b)(6)
4. Re.iﬁondcm reimains (b)(3)/26 USC 6103

5. Respondent was (b)(3)/26 USC 6103

o

6. Respondent (b)(3)/26 USC 6103

7. Respondent’s (b)(3)/26 USC 6103 !

8.  Respondent was (b)(3)/26 USC 6103

9. Respondent (b)(3)/26 USC 6103 |
10.  Respondent’s (b)(3)/26 USC 6103 .

Respondent was (b)(3)/26 USC 6103

12. Respondent (b)(3)/26 USC 6103

13, Respondent's (b)(3)/26 USC 6103




14, Respondent was suspended frem the Wyoming Board of Certified Public
Accountants on Auguast 10, 2004 for failing 1o rencw his permit. {fatling fo register
as a corporation. and failing to respond to Board inguirics.

CONCLUSIONS

It is well established that there exists within Federal agencies the power to regulate those
who practice before them. Congress authorized the Secretary of the Treasury to regulate the
practice of those persons representing others before the Department of the Treasury in 31 U.S.C.
§ 330. The Secretary of the Treasury has implemented such authority by promulgating
regulations at 31 C.IF.R. Part 10, which are desipned to protect the IRS and the public from the
disreputable conduct of persons unfit to practice before the IRS. Any practitioner may be
disbarred or suspended from practice before the IRS, after notice and an opportunity for a
hearing, if the practitioner is shown to be incompetent or disreputablc, refuses to comply with
any regulation in 31 C.F.R. Part 10, or, with intent to defraud, wilifully and knowingly misleads
or threatens a client or prospective client. 31 U.S.C. § 330(b); 31 C.F.R. § 10.50(a).

As to disreputable conduct, the regulations which were in effect prior to July 26, 2002
provide at 31 C.F.R. § 10.51(d), in pertinent part:

Disreputable conduct for which an attorney, certified public accountant,

enrolled agent, or enrolled actuary may be disbarred or suspended from

practice before the Internal Revenue Service includes. but is not fimited to;

¥k F

(d) Willfully failing to make Federal tax return in violation of the revenue
laws of the United States, or evading, attempting to evade. or participating
in any way in evading or attempting to evade any Federal tax or payment
thereof . . ..

31 C.F.R. 8 10.51(d) (2001). The regulations which apply to violations occurring on or after July
26. 2002 and before September 26, 2007 provide at 31 C.F.R. § 10.51(f). in pertinent part;

Incompetence and disreputable conduct for which a practitioner may be censured,
suspended or disbarred from practice before the Internal Revenue Service
includes, but is not Hmited to—
* k¥

(N Willfully failing to make a Federal tax return in violation of the

revenuc laws of the United States, willtully evading. atiempting to

evade, or participating in any way in cvading or attempting 10

evade any assessment or payment of any Federal tax .. ..
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31 C.F.R. § 10.51(NtJuly 26, 2002): see. Circular No. 230 (7-2002): Circular No. 230 (4-2008).
The revenuc laws of the Uinited States provide at 26 11.S.C. §§ 6072{a) that income tax returns
are required to be filed “on or betore the 15" day of April foilowing the close of the calendar
year.” (b)(3)/26 USC 6103 “failing 10 make & Federal tax return
in violation of the revenue laws of the United States.” Owrunaky v, Brasfy. No. 89-2402. 1991
U.S. App. LEXIS 2613 (4™ Cic. 1991).

Findings of Fact 4 through 14 support a conclusion that Respondent engaged in

disrcputable conduct within the meaning of 31 C.F.R. § 10.51 (200 | g([€)PIRVSIRN [0X!
_. for which he may be disbarred or suspended from practice before the IRS.

Complainant requests the sanction of suspension for 24 months. The provision of the
rules which addresses decisions by default, 31 C.F.R. § 10.64(d), does not require that the relief
requested be granted upon a failure to file an answer, but only that such failure constitutes an
admission of all ol the allegations ol the complaint and a waiver of hearing. and that a decision
by default may be niade without hearing or further procedure. The sanction is to be determined
by examining the nature of the violations in relation to the purposes of the regulations along with
all relevant circumstances, and giving appropriate weight to the recomniendation of the
administrative officials charged with the responsibility of achieving the statutory and regulatory
purposcs.

A cerntified public accountant’s failure to file tax returns for three consceutive years has
been held to constitute grounds sufficient for disbarment. Poole v. United States, No. 84-0300,
1984 U.S. Dist. LEXIS 15351 (D.D.C. June 29, 1984). The court in Poole stated, “willful failure
to file tax returns, in violation of Federal revenue laws, in [sic} dishonorable, unprofessional, and
adversely reflects on the petitioner’s fitness to practice. This is particularly true in a tax system
whose very effectiveness depends upon voluntary compliance.™ 1984 1J.S. Dist. LEXIS 15351 at
8. In Owrutsky v. Brady, an attorncy was disbarred for willful failure to file timely tax returns for
six consecutive years, albeit he had no tax liability for any of thosc years. In that casc, the
appellate court noted with approval:

The ALJ concluded that Owrutsky knew he was required to file returns. knew
when they were required to be filed. and knew they were required to be timely

filed. 1lc held that Owrutsky's failure to imely file tax returns for six consecutive
years was "clearly a voluntary. intentional violation of a known lega! duty.”

Also:

[TThe ALJ [found] that Owrutsky, an experienced practicing attorney. was fully
awarc that he had a legal duty to timely file returns regandless of his tax liability.

Owrutsky v. Brady, 1991 ULS. App. LEXIS 2613 at * 3-5.




(b)(3)/26 USC 6103

. Respondent is a eeriificd public accountant
(b)(3)/26 USC 6103

who practiced before the IRS. Ay such.
(b)(3)/26 USC 6103

_ Practice before the [RS s a privilege, and one cannot partake of mat privilege without also
taking on the respassibilitics of complying with the regulations that sovern such practice.
Suspension is imposed in turtherance of the IRS™ regulaory duty 1o protect the public interest and
the Department by conducting business with responsible persons enly. [(QIC)ZASNSSIONF K

shows a disrcgard of the standards established for the
enefil of the . ouspension for a period of 24 months is commensuraic with the
seriousness of the violations found herein.

ORDER

It is hercby ORDERED that Respondent [JECHEYPAREEIORVCE  crtified public

accountant, be suspended from practice before the Internal Revenue Serviee for a period of
twenty-four (24) months, Rcinstatement after that period may be made at the sole discretion of
the Oflice of Professional Responsibility.

Pursuant to 31 C.F.R. § 10.77 this Decision and Order may be appealed to the
Sceretary of the Treasury within thirty (30) days from the date that this Decision is served
on the partics. The appeal must be filed in duplicate with the Director of Practice and shall
include exeeptions to the Pecision of the Administrative Law Judge and supporting reasons
thercfor.

-~

(—/”.w . 4/"‘ " y t’ 1:: e

Susan L. Biro
hicf Administrative Law Judge!
Dated: December 30, 2009
Washington, D.C.

' This order is issued by the Chicf Administrative Law Judge of the United States
Environmental Protection Agency. The Administrative Law Judges of the Environmental
Protection Agency are authorized to hear cases pending before the United States Departinent of
the Treasury, pursuant to an Jnteragency Agreement effeetive far a period beginning October |,
2008.
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(b)(3)/26 USC 6103 Respondent

omplamt No.-0UY-

CERITIFICATE OF SERVICT

I hereby certify that a true copy of the Decision by Default and Order, dated December
30, 2009, was sent this day in the following manner to the addressees listed below:

¢ 7 -
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e, )€

Iisa Knight
Stalf Attorney

Dated: December 31. 2009

First Class Regular Mail to:

Erin Davidson, Attorney
Internal Revenue Service
frraulvwinal Crvinenl. Lasal Qervdeas
160 Spear Strect. 14" Floor
San Francisco, CA 94105
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