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	enterFactsOfCase: The Worker submitted Form SS-8 (SS-8) requesting determination of worker status regarding services she performed for the Firm from 07/2019 to 11/2019. The tasks the Worker performed included hemp harvesting, hemp bucking, hemp sorting, hemp hanging, hemp drying, and hemp field clean-up. The Worker attached a copy of a Form 1099-MISC issued to her by the Firm for TY2019. The Worker filed her SS-8 because the Firm didn’t withhold her share of taxes from her pay. She believes the Firm erroneously classified her as an independent contractor. The Worker believes she was an employee because she was under the Firm's direction and control, held no licenses, and performed whatever tasks the Firm assigned her. The Worker recalls no written agreement between her and the Firm but remembers filling out a tax form she thought was an I-9. She believed her social security and Medicare taxes would be withheld from her pay. The Firm’s responsive Form SS-8, signed by its owner, states its business is a hemp farm. The Worker was engaged as a trimmer, performing services for the Firm that included harvesting, drying, and trimming hemp. The Firm classified the Worker as an independent contractor because the Worker determined her own wages, provided her own equipment, and made her own work schedule. The Worker’s services were performed under an Independent Contractor Agreement (ICA) that all workers signed. The Firm couldn’t locate the ICA signed by the Worker but attached a redacted sample of one for our reference. The Firm also attached a copy of a Form 1099-MISC it issued the Worker for TY2019, and a copy of a Form W-9 showing the Worker’s information, Social Security Number, and signature. The Firm gave the Worker general instructions on the tasks at hand, such as trimming closer or tighter on certain strains. No other instruction was given. The Worker generally agrees, explaining it was all on-the-job learning because she had no previous training on the types of services she performed for the Firm. The parties also generally agree the Firm issued the Worker’s assignments, requiring her to show up at work and go where she was needed. The Firm determined the methods by which the Worker performed her assignments. If problems or complaints arose, the Firm required the Worker to contact the Firm’s manager or owners, who were also responsible for resolving such problems or complaints.   The parties agree the Firm didn’t require any reports from the Worker. The Firm describes the Worker’s daily routine as “no schedule was given. Workers make their own hours within our work period. She was completely in control of her own hours worked.” The Worker describes her daily routine as reporting to the Firm’s managers for the day’s duties and, if harvesting, going to the field and pulling plants, putting them in the bin, transporting them to the barn, trimming big leaves, hanging hemp, pulling down, sorting, and bucking dried hemp. The parties agree the Firm required the Worker to perform 100% of her services at the Firm’s farm. The parties also agree the Firm didn’t require the Worker to attend meetings.The parties agree the Firm required the Worker to personally provide services, and that the question of who hired substitutes or helpers was not applicable but that, in any event, the Firm’s approval would be required if the Worker were to hire substitutes or helpers. According to the Firm, it provided the Worker with the building, tables, chairs, fans, and hemp flowers to be trimmed, while the Worker provided the trays, scissors, baskets, and any other tools she needed to carry out the Firm’s assignments. The Worker maintains the Firm provided the trailer, lift, trimmers, clippers, shears, gloves, cleaners, branded shirts and all the tools used for the hemp work the Firm assigned to her. The parties agree the Worker didn’t lease equipment, space, or a facility. Neither party provides evidence that the Worker incurred expenses in the performance of her services for the Firm, with the Firm’s owner stating “I don’t know. That’s none of our business.” The Firm states it paid the Worker an hourly wage and by piece work; the Worker agrees the Firm paid her an hourly wage.  The parties also agree the Firm didn’t allow the Worker to have a drawing account and didn’t carry workers’ compensation insurance on the Worker. The parties agree customers paid the Firm but disagree on whether the Worker established the level of payment for the services provided or the products sold -- the Firm contends she did, and the Worker maintains she didn’t.According to the Firm, the Worker could incur economic loss and financial risk beyond the loss of salary because “if they damage hemp flower, they are responsible for the cost of replacement of that product.” The Worker believed she could incur economic loss or financial risk because she was required to work with heavy machinery and found the environment to be unsafe such that she could suffer loss or damage of life or limbs or animals while working with the sharp, potentially dangerous machinery.    The parties agree the Firm didn’t make any benefits available to the Worker, the Worker wasn’t a union member, and their working relationship could be terminated by either party without incurring liability or penalty. To the question of whether the Worker performed similar services for others during the relevant time period, the Firm stated, “none of our business”; the Worker states she didn’t.  The parties agree they had no agreements prohibiting competition between them.  The Firm wasn’t aware of the Worker doing any advertising and the Worker confirms she didn’t. The Firm represented the Worker to its customers as “contractor“ and states, “our customers do not have any contact with our workers. Ever.” The Worker maintains the Firm referred to her as its employee and that she performed her services for the Firm under the Firm’s business name.According to the Firm, the parties’ working relationship ended when the job was completed – “harvest was over.” The Worker maintains she quit.
	enterAnalysis: The relationship of employer and employee generally exists when the firm has the right to control and direct (1) what the worker does and (2) how the worker does it. It isn’t necessary for the firm to actively direct or control the worker, only for it to have the right to do so.It’s critical for workers and those who hire workers to understand that if their circumstances and behavior indicate an employer-employee relationship exists, any oral or written agreement, contract, or understanding between the parties that says the worker is an independent contractor must be disregarded when we determine worker classification for federal employment tax purposes. In this context, under the required common law standard, the actual working relationship between the parties is what matters. IRC 31.3121(d)-1(c). That’s why we must disregard the “Independent Contractor Agreement” as evidence of the Worker’s status. Factors illustrating whether a firm has the right to control how a worker performs a task include training and instruction. In this case, the Firm acknowledges it instructed the Worker on how to perform specific tasks. In addition, the Firm issued the Worker’s assignments and had control over those assignments in terms of what was done, where it was done, and how it was done. A worker who is required to comply with a firm's instructions about when, where, and how they are to work is ordinarily an employee. This control factor is present if the firm receiving a worker's services has the right to require the worker's compliance with instructions. By these measurements, the facts lean toward the Worker being an employee. If a firm requires a worker's services to be rendered personally, as the Firm required in this case, it's reasonable to presume the firm is interested in the methods used to accomplish the work as well as in the results. In addition to being required to provide her services personally, the Firm required the Worker to perform them on the Firm's premises. And although the Firm didn’t give a schedule, it required the Worker to perform her assignments within the Firm’s  “work period” at specific hours of her choosing. A firm's requirement that workers be on the job between certain times is an element of control -- even when the firm allows its workers to choose what hours to work within those parameters.It's reasonable to presume the Firm's business operations depended on its ability to properly harvest the hemp it grew. The Worker, on the Firm's behalf, performed tasks that directly served this need. Integration of a worker's services into a firm's business operations generally shows the worker is subject to the firm's direction and control. As the Firm states, it required the Worker to harvest, dry, and trim hemp. When the success or continuation of a business depends to an appreciable degree upon the performance of certain services, the workers who perform those services must necessarily be subject to a certain amount of control by the owner of the business. In this case, the hemp harvesting assignments performed by the Worker were integral to the Firm's business operation as a hemp farm. These facts are highly indicative of an employer-employee relationship.  In general, a worker who can realize a profit or suffer a loss as a result of their services is an independent contractor, while the worker who can't is an employee. "Profit or loss" implies the use of capital by a worker in an independent business of their own. The Worker didn’t invest capital or assume business risks; the Worker’s risks of on the job injury or of being required to reimburse the Firm for damaged hemp flowers are not the same as business risks (generally, factors that can lower a business’s profits or lead it to fail). Also, both independent contractors and employees alike face the risks of on the job injury or of being required to reimburse the firm for property damage. The term "significant investment" doesn’t include tools, instruments, and clothing commonly provided by employees in their trade; nor does it include education, experience, or training. Customers paid the Firm and under the Firm’s hourly wage structure the Worker couldn’t realize any meaningful profit or incur a loss. These facts are also highly indicative of an employer-employer relationship.  We've considered the information provided by both parties to this work relationship. In this case, the Firm retained the right to change the Worker's methods and to direct the Worker to the extent necessary to protect the Firm's financial investment, business reputation, and customer satisfaction. The Worker didn't provide services to the Firm through engagement in an independent enterprise; rather, the Worker's hemp harvest services were a necessary and integral component of the Firm's operation as a hemp farm. The parties had the right to terminate the work relationship at any time without liability or penalty. There's no evidence the Worker performed similar services for others as an independent contractor or advertised business services during the term of this work relationship.As noted above, common law factors are considered when examining worker classification. Based on the facts, research, and analysis, we conclude the Firm had the right to exercise direction and control over the Worker to the degree necessary to establish the worker was a common law employee and not an independent contractor operating a trade or business. Accordingly, the Worker is classified as an employee of the Firm for employment tax purposes.  The Firm can obtain additional information related to worker classification at www.irs.gov; Publication 4341



