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	enterFactsOfCase: The firm stated the worker received general procedural training but was not ongoing. The worker concurred stating the owner showed her how he wanted everything done. The worker received her assignments from the owner, the owner stated the worker checked in with each other regularly. The firm responded that the worker determined the methods these assignments were performed, the worker disagreed and stated the methods were determined by the owner. If a problem or complaint were to arise the parties agreed the worker was required to contact the owner of the firm. The worker stated she was required to complete rough drafts and assignments along with weekly invoice briefs (copies attached) the firm disagreed stating no reports were required from the worker. The parties gave differing answers to the workers daily schedule, the firm stated the worker was to be available from 8:00am to 5:00pm to answer phones and to perform other duties, the worker replied her daily hours were from 7:30 am to 6:00pm where she worked at the firm’s office. Both parties agreed her services were performed at the firm’s office and at the workers home office. The worker stated she was required to attend meetings, usually held on a Friday, she added that she never missed any, however the firm stated no meetings were required. The worker responded that she was required to perform these services personally, the firm disagreed. If substitutes or helpers were needed the worker stated the firm was responsible for hiring and paying them, the firm disagreed stating it was the workers responsibility to hire and pay any substitutes or helpers. The firm stated while the worker was at the firm’s premises, they supplied the worker with a computer and telephone, and when she worked from home, the worker used her own computer and cell phone. The worker responded that the firm supplied all materials and equipment, other than her own vehicle to drive to and from the office. The firm replied that the worker had expenses of cell phone, internet and other office supplies, none of which were reimbursed, the worker stated she had fuel expenses and additional work after hours that were performed at her residence, plus phone and phone services. The worker stated that she received a salary, while the firm responded the worker received a fixed bi-weekly rate. The firm stated their customers pay the firm and the owner establishes the level of payment for services provided. The worker agreed that the firm’s customers pay the firm, however the workers response on who established the level of payment for services is unclear. The firm stated the worker could not incur an economic loss or financial risk other than the normal loss of salary. The parties agreed that bonuses were a benefit available to the worker. The work relationship could be terminated by either party without incurring a liability or penalty. The parties gave differing responses to whether the worker was performing similar services during the time entered in Part1, line 1. The firm stated the worker was, however, the worker disagreed with this. The worker stated she had a business card. The worker stated she was represented to the customers as an assistant to the owner, however the firm stated she was represented as a contractor. The firm replied that the work relationship ended when the worker was fired for overstepping her professional boundaries, the worker stated she was verbally, severely accosted by the owner upon doing website research on a customer.
	enterAnalysis: Based on the application of the three categories of evidence, the worker in this case was under the direction and control of the firm to the extent necessary to meet the firm’s business objective. Although the parties disagreed on who determined the methods in which the worker was to complete her assignments, it is believed that the worker may have developed her own methods, but the firm retained the right to change the worker’s methods to protect its business interests.  The worker received her assignments from the supervisor of the firm and the supervisor retained the right, if necessary, to protect their business interest, to determine or change the method used by the worker in the performance of these assignments. The workers services were integral to the firm’s business operation. The firm determined the rates charged to the customers and the customers paid the firm’s business directly for the services provided by the worker.  The worker was not allowed a drawing account against future earnings.  The worker was provided remuneration in the form of a fixed bi-weekly rate and it was the firm who determined the worker’s method of payment and paid the worker as an individual and not to a business account. The work relationship could be terminated by either party without incurring liability or penalty. A person who can realize a profit or suffer a loss because of his or her services is generally an independent contractor, while the person who cannot is an employee. “Profit or loss” implies the use of capital by a person in an independent business of his or her own. The risk that a worker will not receive payment for his or her services, however, is common to both independent contractors and employees and, thus, does not constitute a sufficient economic risk to support treatment as an independent contractor. If a worker loses payment from the firm’s customer for poor work, the firm shares the risk of such loss. Control of the firm over the worker would be necessary to reduce the risk of financial loss to the firm. The opportunity for higher earnings or of gain or loss from a commission arrangement is not considered profit or loss. There was no formal written agreement between the payer and the worker setting forth the terms and conditions under which the worker was to perform his services. If the work relationship meets the federal employment tax criteria for an employer/employee relationship, federal tax law mandates that the worker be treated as an employee.



