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	enterFactsOfCase:   The firm is in the business of providing a narrow healthcare network to connect ambulatory surgery centers with payers in order to provide bundled/discounted prices for surgery. The worker was engaged as the Vice President of Development to provide his services in developing a network of clients for the firm. He prepared contracts, website design, marketing materials, presentation documents and provided social media management as well as provided sales and business development by attending client meetings and trade shows. He received a Form 1099-MISC for his services in 2013, 2014 and 2015 from the firm; he also received payment for his services in 2012 and 2013 from another related party. Both parties agreed that the worker only provided services for the firm. There was no written agreement. The firm noted that the worker received no training or instructions; he was given one specific task. The worker noted that his work was performed as a cooperative and collaborative effort with the firm's CEO, who directed the worker's task assignment. Each party indicated that the other determined the methods by which the assignments were performed with the worker noting the collaboration with the firm. Both parties agreed that the worker would notify the firm if any problems or issues arose. Only the worker mentioned that he submitted a wide variety of documents that he distributed to clients and business partners on behalf of the firm. Both parties agreed that the worker was responsible for soliciting and developing a new customer network. Both agreed that the worker provided leads; the worker included that the firm did also. The worker noted that all leads were in his work product shared drive; the firm noted that any new customer would sign a contract. The worker’s work routine consisted of: reporting to the office each day when not traveling on company business. Otherwise, he traveled to client meetings, trade shows, and conferences. The travel expenses he incurred were firm approved and reimbursed. The firm however noted that it did not know the worker’s schedule or where he worked; the worker offered the information that the firm sometimes attended the conferences with him and that the worker's office was located in close proximity to the firm's CEO office. The worker noted that he attended every company meeting as he was integral to the firm’s development. Only the worker noted that he was required to provide the services personally. The firm, however, noted that the worker could hire and pay any assistants. The firm noted that a phone was provided when the worker worked in the office; the worker, however, included that all support including website, IT, and marketing, as well as any associated expenses and office space, were provided by the firm. The worker agreed with the firm that he used his own laptop for two  years with the firm providing a computer for the last four months. The worker incurred normal business development expenses for the firm such as meals, entertainment, airfare, mileage, hotels, and conference fees as well as some miscellaneous expenses. He was provided with a company credit card in his name; the firm agreed that they reimbursed him for travel expenses related to meetings with customers. The worker noted that he received a salary; the firm noted that the bi-monthly payment was periodically renegotiated dependent on meeting goals. Both agreed that the customer paid the firm. The worker did not have an economic risk beyond loss of his salary. The firm established the level of payment for services from its customers.  Only the worker noted that there were benefits such as paid vacations, sick days, holidays, and personal days as he received a set bi-monthly payment.  Either party could terminate the relationship without incurring a liability. The worker did not perform similar services for others during the same time period  though the firm disagreed. The worker noted that when he left the firm, he was asked to sign a severance letter for an additional three weeks base salary-he did not sign. Both parties agreed that the worker performed his services under the firm’s name. The relationship ended when the worker’s services were terminated. 
	enterAnalysis: In determining whether an individual is an employee or an independent contractor under the common law, all evidence of both control and lack of control or independence must be considered. The relationship of the worker and the business must be examined. Facts that show a right to direct or control how the worker performs the specific tasks for which he or she is hired, who controls the financial aspects of the worker’s activities, and how the parties perceive their relationship should be considered. As is the case in almost all worker classification cases, some facts point to an employment relationship while other facts indicate independent contractor status. The determination of the worker’s status, then, rests on the weight given to the factors, keeping in mind that no one factor rules. The degree of importance of each factor varies depending on the occupation and the circumstances. Section 31.3401(c)-1(c) of the regulations states that generally professionals such as physicians, lawyers, dentists, veterinarians, contractors, subcontractors, public stenographers, auctioneers, and others in an independent business or profession in which they offer their services to the public are not employees. However, if a firm has the right to direct and control a professional, he or she is an employee with respect to the services performed under these circumstances. Often the skill level or location of work of a highly trained professional makes it difficult or impossible for the firm to directly supervise the services so the control over the worker by the firm is more general. Factors such as integration into the firm’s organization, the nature of the relationship and the method of pay, and the authority of the firm to require compliance with its policies are the controlling factors. Yet despite the absence of direct control, it cannot be doubted that many professionals are employees.  In this case, the worker did not hold himself out to the public; he maintained no independent office, nor did he advertise to the public. During the time period he worked for the firm, he did not have other clients. He was represented as the firm's VP of development at conferences and trade shows. The worker was paid a set bi-monthly salary and had the use of a company credit card for firm-related travel expenses. He paid no rent for his assigned office space or for the office-related support services provided. The worker had no investment in this business and therefore had no business risk associated with the services he performed. As a knowledgeable and experienced worker in the health care field, the worker was given considerable latitude and freedom in the performance of his work assignment. As a professional, the element of control may be more general. In this case, the firm still retained the right to change the worker’s methods and to direct the worker to the extent necessary to protect its financial investment. The worker did not provide a one-time service but instead provided his services continuously throughout a number of years. A continuing relationship between the worker and the person or persons for whom the services are performed indicates that an employer-employee relationship exists. A continuing relationship may exist where work is performed in frequently recurring although irregular intervals.  Factors that illustrate whether there is a right to direct and control the financial aspects of the worker’s activities include significant investment, unreimbursed expenses, the methods of payment, and the opportunity for profit or loss. In this case, the worker did not invest capital or assume business risks, and therefore, did not have the opportunity to realize a profit or incur a loss as a result of the services provided. This was evidenced by the worker receiving a set bi-monthly amount, incurring no business related expenses and having no investment in a business.  Payment by the hour, week, or month generally points to an employer-employee relationship, provided that this method of payment is not just a convenient way of paying a lump sum agreed upon as the cost of a job. In such instances, the firm assumes the hazard that the services of the worker will be proportionate to the regular payments. This action warrants the assumption that, to protect its investment, the firm has the right to direct and control the performance of the workers. In addition, if the person or persons for whom the services are performed ordinarily pay the worker’s business and/or traveling expenses, the worker is ordinarily an employee.  An employer, to be able to control expenses, generally retains the right to regulate and direct the worker’s business activities.         Factors that illustrate how the parties perceive their relationship include the intent of the parties as expressed in written contracts; the provision of, or lack of employee benefits; the right of the parties to terminate the relationship; the permanency of the relationship; and whether the services performed are part of the service recipient’s regular business activities. There was no written agreement. A written agreement alone is not determinative of a work relationship but can illustrate the intent of the parties in the absence of other factors. In this case, the written severance agreement presented though not signed, illustrated the opposite as it would be unnecessary for a firm to offer three weeks base salary to an independent contractor, responsible for operating his own business. The worker was to develop the firm's business. There was no evidence that he was operating an independent business venture when engaged by the firm. But rather his services  were essential to the start-up and growth of the firm's operations. Integration of the worker’s services into the business operations generally shows that the worker is subject to direction and control. When the success or continuation of a business depends to an appreciable degree upon the performance of certain services, the workers who perform those services must necessarily be subject to a certain amount of control by the owner of the business. Based on the above analysis, we conclude that the firm had the right to exercise direction and control over the worker to the degree necessary to establish that the worker was a common law employee and not an independent contractor operating a trade or business.   Please see Publication 4341 for guidance and instructions for firm compliance.    



