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	enterFactsOfCase: The firm is in the business of selling protein and multivitamin supplements to hospitals as well as to patients. The worker managed the internet marketing and technology of the web-based retailer. The worker received a Form 1099-MISC for his services in 2008 through 2014. There were written agreements.The worker noted that he received some product training as well as direction on reporting; however, the firm indicated that it provided no training or instructions as the worker and his firm were engaged to perform internet marketing and web design. The firm requested specific projects such as website redesign to develop its business. Each party indicated that the other determined the methods by which the assignments were performed though the firm indicated that it did not know programming. Only the worker indicated that the firm would be contacted if any problems or issues arose. The worker submitted project status reports and did monthly marketing performance metrics to show the results of current marketing campaigns including daily/weekly sales and spending reports. The firm did not know about the worker's work schedule; the worker did not indicate any set scheduled hours but noted he managed campaigns, performed web development and strategic planning at home 98% of the time and 2% at firm. He had a shared office space, as well as office space at the university where he worked and he worked from his home as well. The worker noted that any meetings were mandatory. The firm noted that there no meetings and the worker was in the office one to two times a year to discuss upcoming projects. Only the worker noted that he was required to provide the services personally. The worker noted that he would need firm approval before hiring others and that the firm would pay them. The firm noted that they engaged contracting agencies/consultants when needed and would pay them on a Form 1099.Both the firm and the worker agreed that the firm provided a laptop to the worker. The worker included that the firm provided Google adwords campaign, web server and an email account. The worker supplied the web development software, and graphics software; the firm noted that the worker provided the workspace, telecommunications equipment and services, fax, printer, monitors and supplies. Only the firm mentioned that the worker leased office space but did not know the details. Both mentioned that the worker was reimbursed for travel (to meetings.)  Both agreed that he was paid an hourly rate and had no other economic risk. The customer paid the firm. Each indicated that the other was responsible for establishing the level of payment for services.  Both the firm and the worker agreed that there were no benefits though the firm mentioned paying cost overrides on the contract. Either party could terminate the relationship without incurring a liability but the firm mentioned that it reached a settlement agreement with the worker upon termination of his services. The worker noted that he did not perform similar services for others; the firm disagreed. There was a noncompete agreement signed upon termination of the worker's services. The firm noted that the worker advertised on his own website, as well as through linkedin, and other articles. The relationship ended when the contract was terminated; the worker noted he was fired. 
	enterAnalysis: In determining whether an individual is an employee or an independent contractor under the common law, all evidence of both control and lack of control or independence must be considered. The relationship of the worker and the business must be examined. Facts that show a right to direct or control how the worker performs the specific tasks for which he or she is hired, who controls the financial aspects of the worker’s activities, and how the parties perceive their relationship should be considered. As is the case in almost all worker classification cases, some facts point to an employment relationship while other facts indicate independent contractor status. The determination of the worker’s status, then, rests on the weight given to the factors, keeping in mind that no one factor rules. The degree of importance of each factor varies depending on the occupation and the circumstances. Factors that illustrate whether there is a right to control how a worker performs a task include training and instructions. In this case, the firm did not retain the right to change the worker’s methods and to direct the worker to the extent necessary to protect its financial investment. The firm provided the worker with information regarding its products, and directions for its reporting reporting requirements. It assigned him tasks involving its marketing and internet technology support needs. The worker was hired for his expertise in the technology field of work, worked according to his own schedule, and performed his services mostly at his own location. In this case, the firm did appear to be the primary client; however, the critical factor in determining the status of consultants appears to be the existence of more than one client. Thus, where the consultant has held himself out to the public as being generally available to provide service, usually maintaining an independent office, the consultant has been classified as an independent contractor. Factors that illustrate whether there is a right to direct and control the financial aspects of the worker’s activities include significant investment, unreimbursed expenses, the methods of payment, and the opportunity for profit or loss. In this case, the worker invested capital or assumed business risks, and therefore, did have the opportunity to realize a profit or incur a loss as a result of the services provided. The worker worked from his home office, and also rented a part-time office for other client meetings. While the firm provided a laptop, the worker incurred other expenses related to the operation of a home office which included utility expenses, legal expenses, advertising costs, vehicle and travel/entertainment expenses.         Factors that illustrate how the parties perceive their relationship include the intent of the parties as expressed in written contracts; the provision of, or lack of employee benefits; the right of the parties to terminate the relationship; the permanency of the relationship; and whether the services performed are part of the service recipient’s regular business activities. In this case, the worker was engaged in an independent enterprise. He did hold himself out to the public to provide similar services to other and advertised/promoted his availability to do so. The firm provided no benefits. There were written agreements. Usually a written agreement is not the sole determinative element; however, in a case where there are many elements supporting the employer-employee finding as well as elements supporting an independent contractor relationship, the agreements become part of the process determining the intent of the work relationship. The written agreements show that the firm engaged the worker's company and the worker to provide the required technology services. In fact the settlement agreement was based on the termination of the contracted work relationship. Based on the above analysis, we conclude that the worker is an independent contractor and not an employee of the firm.  Accordingly, the worker’s income is not subject to the Federal Insurance Contributions Act tax (FICA), Federal Unemployment Tax Act (FUTA), or the collection of income tax at the source of wages. 



