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	enterFactsOfCase: The firm is a limited liability company operating a business to consult students specifically for college and graduate/professional school admissions planning. The firm engaged the worker as an educational consultant to help students to select and apply to colleges or medical schools. There was a written agreement between the two parties. The worker received training from the firm. The worker got his assignments from the firm and the firm determined how those assignments should be performed. The worker stated the firm acted as her mentor. The firm expected the worker to follow the firm’s approach when she guided the students. The worker relied upon the firm to resolve problems and complaints. The worker was required to keep reports in student files; however, the firm did obtain an online client management system the worker was then required to use. The worker had a schedule from 9:00 a.m. to 6:00 p.m. but could vary according to the needs of the firm. The worker performed her services both at the firm’s location and from home. The worker was required to attend staff and planning meetings. The worker was required to perform her services personally.The firm provided the worker with an office, office furniture, supplies and equipment and everything the worker needed to perform her services. The firm stated the worker leased space. The firm stated the worker paid 50% of the rent as part of her contract. The worker received 50% of the revenue generated. The customers paid the firm directly. The firm and the marketplace established the level of payment for the services provided. The firm established the percentage the worker would receive from the net income.Either party could terminate the relationship without incurring a liability. The worker did not perform similar services for others at the same time they performed services for the firm. The firm does all of the advertising for themselves. The worker is represented as an associate. The worker terminated her services.There was a Services Agreement provided which includes the following:• The firm provides services as educational consulting and engaged the worker as a college counselor• The worker would perform college counseling services, marketing services, including public speaking & workshops, and general consultation for the firm.• The worker would perform services on a full-time basis• The firm would offer the worker advise and consultation as necessary• The worker fees were outlined in the Compensation Plan• There was a confidentiality clause • The term of the contract was for one year• At the end of six months the worker would be evaluated• If the firm was not satisfied with the worker for that evaluation then the contract would be terminated.• In the beginning of the work relationship the worker would receive 33 1/3% of net income and for the second term would receive 50% of net income and 75% for the clients brought in by the worker.• There was an amendment made to the agreement in 2013 that stated the worker would only receive 50% of the net income for any client whether or not the worker brought the client to the business or not.• All of the firm’s information whether prepared or compiled by the worker while performing services for the firm shall remain the firm’s property. • There was another amendment dated January 1, 2015 that then stated the worker would receive 35% of net income as a result of the firm’s advertising• The worker would be entitled to six weeks off annually in additional to holidays if they are scheduled and in agreement with the firm.• There was a schedule listing when and how often the worker could perform services from home.There was a copy of the worker’s resignation letter. The worker provided a pamphlet for the firm which it states she joined the firm after the firm was established. The worker provided a copy from the firm excepting her resignation and reminded the worker of the covenants she agreed to and executed in consideration of her employment by the firm. One reminder was the worker had a non-compete for two years. The firm offered a new compensation plan to the worker dated May 31, 2016 revoking her offer of a salary & benefits. This offer outlined the work’s duties and the firm’s expectations of the worker’s services. 
	enterAnalysis: As is the case in almost all worker classification cases, some facts point to an employment relationship while other facts indicate independent contractor status.  The determination of the worker’s status, then, rests on the weight given to the factors, keeping in mind that no one factor rules.  The degree of importance of each factor varies depending on the occupation and the circumstances.    Therefore, your statement that the worker was an independent contractor pursuant to an agreement is without merit.  For federal employment tax purposes, it is the actual working relationship that is controlling and not the terms of the contract (oral or written) between the parties.  Training a worker by requiring an experienced employee to work with the worker, by corresponding with the worker, by requiring the worker to attend meetings, or by using other methods, indicates that the person or persons for whom the services are performed want the services performed in a particular method or manner.  In the instant case the worker was trained on the firm's established procedures and the fact the firm retained the right to evaluate the worker demonstrated control over the worker's services. If the services must be rendered personally, presumably the person or persons for whom the services are performed are interested in the methods used to accomplish the work as well as in the results. The fact the worker in the instant case was required to perform her services personally demonstrated the firm was interested in the methods used as well as being interested in the end result as an employer.Integration of the worker’s services into the business operations generally shows that the worker is subject to direction and control.  When the success or continuation of a business depends to an appreciable degree upon the performance of certain services, the workers who perform those services must necessarily be subject to a certain amount of control by the owner of the business.  The fact the worker provided consultant services to alongside of the firm demonstrated the worker's services were integrated into the firm's daily operations.The term “full-time” may vary with the intent of the parties and the nature of the occupation since it does not necessarily mean working an eight hour day or a five or six day week.  If the worker must devote substantially full-time to the business of the person or persons for whom the services are performed, such person or persons have control over the amount of time the worker spends working and, therefore, the worker is restricted from doing other gainful work.  An independent contractor, on the other hand, is free to work when and for whom he or she chooses.  In the instant case it was outlined the worker would perform her services for the firm full time.A person who can realize a profit or suffer a loss as a result of his or her services is generally an independent contractor, while the person who cannot is an employee.  “Profit or loss” implies the use of capital by a person in an independent business of his or her own.  The risk that a worker will not receive payment for his or her services, however, is common to both independent contractors and employees and, thus, does not constitute a sufficient economic risk to support treatment as an independent contractor.  If a worker loses payment from the firm’s customer for poor work, the firm shares the risk of such loss.  Control of the firm over the worker would be necessary in order to reduce the risk of financial loss to the firm.  The opportunity for higher earnings or of gain or loss from a commission arrangement is not considered profit or loss.  In the instant case the firm did have a creative accounting method to control the worker's percentage she actually received. The fact the firm retained the right to adjust that percentage according to the firm's financial needs showed financial control over the worker. In the instant case the worker did not invest her own capital to perform her services.Based on the above analysis, we conclude that the firm had the right to exercise direction and control over the worker to the degree necessary to establish that the worker was a common law employee, and not an independent contractor operating a trade or business.Please go to www.irs.gov for further information.Firm: Publication 4341Worker: Notice 989        



