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	enterFactsOfCase: The firm is a non-profit organization that offers queer youth ministry to the LGBTQ+ community that engaged the worker as a program coordinator from February 2021 to October 2021. This was pursuant to a written agreement between the parties. The worker had not previously performed services for the firm. The worker submitted this request after receiving a Form 1099-NEC from the firm for services performed. The worker submitted this request to determine her treatment for Federal tax purposes. The worker believes she should have been treated as an employee for Federal tax purposes. The firm replied with a Form SS-8.Both parties agreed the worker did not receive training from the firm. The firm claimed the worker was hired based on a job description. The job description consisted of an overview of the program coordinator position including candidate responsibilities and qualifications. In addition, the worker claimed she was given instructions via one-on-one meetings with the founder of the organization. According to the firm, the worker received her work assignments in the form of direction from the firm’s director pertaining to the mission of the organization, the expectations for her role and desired outcomes. The worker stated she also received her work assignments primarily in one-on-one meetings with the founder of the organization and claimed she could only perform assignments approved by the supervisor. The firm is a virtual organization, and all parties work from their homes. Both parties agreed the worker performed services 20 hours per week for the firm. In addition, the worker stated she had set constraints of time, Friday deadlines to turn in assignments and because the firm was a virtual organization work hours were open ended. The parties did not agree with who determined the methods by which the assignments were performed. Each claimed the other was responsible. Both parties agreed the worker was required to contact the firm’s director for problems and complaints. The firm’s director and board of directors were responsible for problem resolution. The firm claimed the worker was not required to submit reports. The worker contradicted the firm’s claim and stated she was required to provide weekly oral reports. Both parties agreed the worker was required to attend weekly meetings. The relationship between the parties was continuous for eight months, 5 months past the initially agreed upon three-month residency included in the written offer of employment. The work relationship was not a one-time transaction. The worker stated she was required to perform the services personally. The firm claimed the worker was not required to perform the services personally and the worker was free to invite volunteers to perform some services. In addition, the firm stated the worker was not expected to pay other contributors. The worker worked exclusively for the firm. Her services were an integral and necessary part of the services the firm provided to its customers. The firm stated the worker was expected to furnish her own equipment and supplies used in performing the services for the firm including a personal computer, Wi-Fi and materials. The worker agreed she supplied her own computer with software, and cell phone which she owned prior to providing her services to the firm. According to the worker, the firm provided her with books and supplies. In addition, the worker stated she incurred expenses for video conference software but everything else was provided by the firm or reimbursed by the firm to the worker. The worker provided written documentation of the firm setting her up with a company email address, receipts for books and requests for reimbursements. The worker did not lease equipment. The firm determined the fees to be charged to its customers. The worker was paid a monthly salary, and as such, was guaranteed a minimum amount of compensation. The firm’s customers paid the firm. The worker did not have a substantial investment in equipment or facilities used in the work and did not assume the usual business risks of an independent enterprise.  According to the employment contract between the parties the firm paid the worker a stipend designed to help staff offset the costs of individual health insurance. The contract also stated the worker’s employment was at-will and either party could terminate the relationship at any time with or without cause and with or without notice. It was recognized by both parties that the firm had preferred call on the individual's time and efforts 20 hours per week. All work produced became the property of the firm. The worker did not advertise her services in the newspapers or in the Internet classifieds, or maintain an office, shop, or other place of business. She was required to perform the services under the name of the firm and for the firm's customers. The worker provided a screenshot of the firm’s web site page to support the fact that she performed services in the firm’s name and was represented in a full profile with picture as the firm’s staff.  The relationship between the parties ended when the worker’s position was no longer needed by the firm.
	enterAnalysis: The question of whether an individual is an independent contractor, or an employee is one that is determined through consideration of the facts of a particular case along with the application of law and regulations for worker classification issues, known as “common law.”Common law flows chiefly from court decisions and is a major part of the justice system of the United States. Under the common law, the treatment of a worker as an independent contractor or an employee originates from the legal definitions developed in the law and it depends on the payer’s right to direct and control the worker in the performance of his or her duties. Section 3121(d)(2) of the Code provides that the term “employee” means any individual defined as an employee by using the usual common law rules. Generally, the relationship of employer and employee exists when the person for whom the services are performed has the right to control and direct the individual who performs the services, not only as to what is to be done, but also how it is to be done. It is not necessary that the employer actually direct or control the individual, it is sufficient if he or she has the right to do so.  In determining whether an individual is an employee or an independent contractor under the common law, all evidence of both control and lack of control or independence must be considered. We must examine the relationship of the worker and the business. We consider facts that show a right to direct or control how the worker performs the specific tasks for which he or she is hired, who controls the financial aspects of the worker’s activities, and how the parties perceive their relationship. The degree of importance of each factor varies depending on the occupation and the context in which the services are performed.Section 31.3121(d)-1(a)(3) of the regulations provides that if the relationship of an employer and employee exists, the designation or description of the parties as anything other than that of employer and employee is immaterial. Thus, if an employer-employee relationship exists, any contractual designation of the employee as a partner, co-adventurer, agent, or independent contractor must be disregarded.      Therefore, your statement that the worker was an independent contractor pursuant to an agreement is without merit.  For Federal employment tax purposes, it is the actual working relationship that is controlling and not the terms of the contract (oral or written) between the parties.  The worker performed professional services on a continuous basis for the firm and for the firm’s customers. A continuing relationship between the worker and the person or persons for whom the services are performed indicates that an employer-employee relationship exists.  A continuing relationship may exist where work is performed in frequently recurring although irregular intervals.  The worker could not incur a business risk or loss. A person who can realize a profit or suffer a loss as a result of his or her services is generally an independent contractor, while the person who cannot is an employee. “Profit or loss” implies the use of capital by a person in an independent business of his or her own. The risk that a worker will not receive payment for his or her services, however, is common to both independent contractors and employees and, thus, does not constitute a sufficient economic risk to support treatment as an independent contractor. If a worker loses payment from the firm’s customer for poor work, the firm shares the risk of such loss. Control of the firm over the worker would be necessary in order to reduce the risk of financial loss to the firm. The opportunity for higher earnings or of gain or loss from a commission arrangement is not considered profit or loss.The worker was paid a salary. Payment by the hour, week, or month generally points to an employer-employee relationship, provided that this method of payment is not just a convenient way of paying a lump sum agreed upon as the cost of a job. In such instances, the firm assumes the hazard that the services of the worker will be proportionate to the regular payments. This action warrants the assumption that, to protect its investment, the firm has the right to direct and control the performance of the workers. Also, workers are assumed to be employees if they are guaranteed a minimum salary or are given a drawing account of a specified amount that need not be repaid when it exceeds earnings. The above facts do not reflect a business presence for the worker, but rather, strongly reflect the payer's control over the worker's services and the worker’s integration into the payer's business. Integration of the worker’s services into the business operations generally shows that the worker is subject to direction and control. When the success or continuation of a business depends to an appreciable degree upon the performance of certain services, the workers who perform those services must necessarily be subject to a certain amount of control by the owner of the business.The fact that the worker was not closely monitored would not carry sufficient weight to reflect a business presence for the worker.  In fact, many individuals are hired due to their expertise or conscientious work habits and close supervision is often not necessary. The worker did not hold the services out to the general public. Usually, independent contractors advertise their services and incur expenses for doing so.  In this case, the worker not only did not advertise her services, but she completed an application for a job. This is a strong indicator that the worker is not an independent contractor.  Based on the common-law principles, the firm had the right to direct and control the worker. The worker shall be found to be an employee for Federal tax purposes. 



