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	enterFactsOfCase: This is in response to the firm's request for a determination of employment status concerning its worker who has been performing services from 2010 through 2017.  According to the information and documentation submitted, the firm's business is computer software development and provision of software-as-a-service.  The worker performs custom software development services as a Senior Software Developer.  The firm reports the worker's earnings on Form W-2 at year end.    The worker performed his services from 2010 as a full-time employee of the company until June 1, 2013.  After June 1, 2013, the worker has been working part-time from his own home, using his own computer equipment, pursuant to a "Modification of Employment Terms". The "Modification of Employment Terms" provide that effective June 1, 2013 the worker was expected to work approximately 20 hours per week and his pay was converted from a semi-monthly salary to a gross hourly wage.  In addition, all normal deductions, such as Federal, State, Social Security, and Medicare, continue to be calculated and withheld.  The "Modification of Employment Terms" also notes that the worker will no longer be eligible for employee benefits that are extended to full-time employees.  The firm provides the worker with his task assignments either via email or other electronic communication.  The worker contacts the company’s CEO or CFO for resolving any problems or complaints that arise, who are responsible for resolving any issues jointly with the worker.  The worker submit reports such as time sheets; which are filled in using an online tool.  In addition, work product is submitted electronically in the form of software code, or published directly to the internet for use by the firm’s customers.  The worker supplies his computer workstation, software tools, and his workspace.  The firm provides the online timekeeping system and an email account on the company’s domain name.  The worker and company together negotiate the worker’s hourly rate and the company prices its own products. The firm’s customers pay the firm for its products.The worker performs similar services for others. The worker advertises his services on multiple online platforms and wins contracts through referrals.   There is a non-competition clause that prohibits the worker from competing with the firm for two years after separation, however competition is unlikely as the worker doesn’t sell software.  The worker is represented to the firm’s customers by his title and the worker carries a business card under the firm’s name.  
	enterAnalysis: According to the information and documentation submitted by the firm and the worker concerning the work relationship, the firm provides the worker with his task assignments.  The worker performs his services on a continuous basis, from 2010 to the present, as an employee.  The worker submits his time spent on the assigned tasks on the firm’s online time-sheet.    The firm pays the worker an hourly wage for his services.  The firm deducts the appropriate Federal, State, Social Security, and Medicare taxes and reports the worker’s earnings on Form W-2 at year end.  The worker is represented to the firm’s customers by his title under the firm’s name.  Both parties are free to terminate the worker’s services without incurring any liabilities.  The worker’s services are integral to the services provided by the firm.  Payment by the hour, week, or month generally points to an employer-employee relationship, provided that this method of payment is not just a convenient way of paying a lump sum agreed upon as the cost of a job.  In such instances, the firm assumes the hazard that the services of the worker will be proportionate to the regular payments.  This action warrants the assumption that, to protect its investment, the firm has the right to direct and control the performance of the workers.  Also, workers are assumed to be employees if they are guaranteed a minimum salary or are given a drawing account of a specified amount that need not be repaid when it exceeds earnings.  A continuing relationship between the worker and the person or persons for whom the services are performed indicates that an employer-employee relationship exists.  A continuing relationship may exist where work is performed in frequently recurring although irregular intervals.  If a worker performs more than de minimis services for a multiple of unrelated persons or firms at the same time, that factor generally indicates that the worker is an independent contractor.  However, it is possible for a person to work for a number of people or firms concurrently and be an employee of one or all of them.  Integration of the worker’s services into the business operations generally shows that the worker is subject to direction and control.  When the success or continuation of a business depends to an appreciable degree upon the performance of certain services, the workers who perform those services must necessarily be subject to a certain amount of control by the owner of the business.  Section 31.3401(c)-1(c) of the regulations states that generally professionals such as physicians, lawyers, dentists, veterinarians, contractors, subcontractors, public stenographers, auctioneers, and others in an independent business or profession in which they offer their services to the public are not employees.  However, if a firm has the right to direct and control a professional, he or she is an employee with respect to the services performed under these circumstances.  Often the skill level or location of work of a highly trained professional makes it difficult or impossible for the firm to directly supervise the services so the control over the worker by the firm is more general.  Factors such as integration into the firm’s organization, the nature of the relationship and the method of pay, and the authority of the firm to require compliance with its policies are the controlling factors.  Yet despite this absence of direct control, it cannot be doubted that many professionals are employees.  Therefore, the firm reserves the right to exercise direction and control over the services performed by the worker to establish that an employee/employer relationship exists. 



