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	enterFactsOfCase: The firm is in the business of providing software research and development. The worker was engaged as a software developer and engineer on a temporary basis to provide software development services to the firm’s customer for a specific project. He received a 2013 and 2014 Form 1099-MISC for his services. There was a written letter offering the worker a contracting position as a software engineer. He would be paid an hourly rate on a bi-weekly basis. The income would be reported on a Form 1099. The worker would be reporting to the firm's director of engineering and work at  the firm’s location for eight hours a day, Monday through Friday, totaling 40 hours per week. His responsibilities included participation in a daily stand-up conference call as well as providing status reports and completing assigned software development tasks in a timely manner.The firm indicated that there was no training and that the worker was hired because of his expertise; the worker noted that certain certifications was provided by the firm. He noted that he received his work assignments from the project manager via daily meetings; the firm noted that its customer had daily meetings to assess the tasks and set time lines; then the team members would volunteer for various tasks. Each party indicated that the other would determine the methods by which the assignments were performed. Both parties indicated that the worker would contact the project manager or leader of the development team if any problems or issues arose. Both agreed that the worker submitted reports to the project manager or director of engineering via an on-line reporting tool. The worker worked set scheduled hours and days, participated in status meetings, and performed meeting-assigned duties. The worker noted that he worked only at the firm’s location; however, the firm included that he worked at home also. Both parties agreed that there were daily meetings. Both also agreed that the worker was to provide the services personally; the worker noted that only the firm would hire and pay any substitute workers. The worker indicated that the firm provided the office space, computer, phone and office supplies; the firm acknowledged that it provided a laptop computer to meet the customer requirements. The worker incurred transportation expenses for which he was not reimbursed. Both parties agreed that the worker was paid an hourly rate and had no other economic risk. Both also agreed that the customer paid the firm and that the firm established the level of payment for services. Both the firm and the worker agreed that there were no benefits (other than bonuses) and that either party could terminate the relationship without incurring a liability. The worker did not perform similar services for others; the firm indicated that they did not know. Both agreed that the firm represented the worker as a contractor working under the firm’s business name.  The relationship ended when the worker quit.
	enterAnalysis: In determining whether an individual is an employee or an independent contractor under the common law, all evidence of both control and lack of control or independence must be considered. The relationship of the worker and the business must be examined. Facts that show a right to direct or control how the worker performs the specific tasks for which he or she is hired, who controls the financial aspects of the worker’s activities, and how the parties perceive their relationship should be considered. As is the case in almost all worker classification cases, some facts point to an employment relationship while other facts indicate independent contractor status.  The determination of the worker’s status, then, rests on the weight given to the factors, keeping in mind that no one factor rules.  The degree of importance of each factor varies depending on the occupation and the circumstances. Section 31.3401(c)-1(c) of the regulations states that generally professionals such as physicians, lawyers, dentists, veterinarians, contractors, subcontractors, public stenographers, auctioneers, and others in an independent business or profession in which they offer their services to the public are not employees.  However, if a firm has the right to direct and control a professional, he or she is an employee with respect to the services performed under these circumstances.  Often the skill level or location of work of a highly trained professional makes it difficult or impossible for the firm to directly supervise the services so the control over the worker by the firm is more general.  Factors such as integration into the firm’s organization, the nature of the relationship and the method of pay, and the authority of the firm to require compliance with its policies are the controlling factors.  Yet despite this absence of direct control, it cannot be doubted that many professionals are employees.  There are significant similarities between this case and Revenue Ruling. 87-41, 1987-1 C.B. 296.  In that ruled case, the federal employment tax status of individuals engaged to perform services pursuant to an agreement between a company and a client was examined. In the first situation described in the revenue ruling, a company is engaged in the business of providing temporary technical services to its clients. The company maintains a roster of workers who are available to provide technical services to prospective clients.The company enters into a contract with the client. An individual enters into a contract with the company to perform services for the company's client for a temporary period. The individual's contract with the company states that the individual is an independent contractor with respect to services performed on behalf of the company for the client. During the time the individual is performing services for the client, even though the individual retains the right to perform services for others, substantially all of the individual's working time is devoted to performing services for the client.A significant portion of the services are performed on the client's premises. The individual reports to the company by accounting for time worked and describing the progress of the work. The company pays the individual and charges the client for the services performed by the individual. Review of the individual's services is based primarily on reports by the client about the individual's performance. The company may terminate its relationship with the individual if the review shows that he or she is failing to perform the services contracted for by the client. Also, the company will replace the individual with another if the individual's services are unacceptable to the client. The revenue ruling concludes that the individual in the above situation is an employee of the company for federal employment tax purposes.In this instant case, the worker entered into an agreement with the firm and the firm had a contract with its client. Substantially all of the worker’s time was devoted to the client, but unlike the above situation, all the services for the client were provided at the firm’s location using the firm’s facility, supplies and equipment which even more strongly support an employer-employee relationship. The worker reported to the firm regarding the status of his work, was required to attend meetings, and worked essentially full-time for the firm on behalf of its client. The worker was a software engineer providing his services for a software development company who offered its services to clients. When working for the firm, under its name, he was not operating a separate business venture, but instead his services were part of the necessary activities of the firm's business operations. Integration of the worker’s services into the business operations generally shows that the worker is subject to direction and control. When the success or continuation of a business depends to an appreciable degree upon the performance of certain services, the workers who perform those services must necessarily be subject to a certain amount of control by the owner of the business. In Bartels v. Birmingham, 332 U.S. 126, 1947-2 C. B.174, the Supreme Court stated that whether there is an employment relationship is a question of fact and not subject to negotiation between the parties.  The fact that the worker initially agreed to an independent contractor relationship did not establish one when the other elements of the work relationship did not support that type of work relationship.  Based on the above analysis, we conclude that the firm had the right to exercise direction and control over the worker to the degree necessary to establish that the worker was a common law employee and not an independent contractor operating a trade or business



