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	enterFactsOfCase: The firm is in the business of providing machining and fabrication of metal products. The worker was engaged to provide industrial engineering and other related services. He received a Form 1099-MISC for his services in 2011 through 2014. There was a written agreement.  The worker indicated that he received instructions regarding machine operation and labor reporting procedures. The firm noted that its vice president  of engineering would assign a project to the worker who determined how a product could be produced. The worker would design the process from start to finish; the worker agreed that the firm assigned the work. Each indicated that the other party would determine the methods by which the assignments were performed. Both parties agreed that the worker would contact the firm if any problems or issues arose. Only the worker mentioned that he submitted reports involving CNC (computer numerically controlled) programs, program maintenance, and time studies. Both parties agreed that he worked daily set scheduled hours. Both agreed that the worker usually worked at the firm’s facility although the worker mentioned working at home, suppliers, customers, and out prospecting as well. Both agreed that there were no required meetings. Both parties also agreed that the worker was to provide the services personally; the firm added that he was free to hire/pay assistants although the contract in place indicated that he could not assign his duties to others.Both the firm and the worker agreed that the firm provided the machinery, raw materials, measuring and safety equipment. The worker provided some personal tools/equipment. The worker noted that he incurred expenses for tools, training materials, and literature; the firm reimbursed him for production supplies. The firm also mentioned that the worker had travel and equipment expenses; it provided some monies for safety glasses and safety work boots. The worker was paid by the hour and had no other economic risk; the firm noted that the fees were established by the contract which indicated an hourly pay rate with a daily maximum cap. Both parties agreed that the customer paid the firm. Each party indicated that the other established the level of payment for services with the firm adding that it was negotiated. Both the firm and the worker agreed that there were no benefits though bonuses were mentioned by the worker, and that either party could terminate the relationship without incurring a liability. The worker did not perform similar services for others; but the firm noted that he was not prohibited from doing so. The firm provided business cards.  The relationship ended when the firm terminated the contract. 
	enterAnalysis: In determining whether an individual is an employee or an independent contractor under the common law, all evidence of both control and lack of control or independence must be considered. The relationship of the worker and the business must be examined. Facts that show a right to direct or control how the worker performs the specific tasks for which he or she is hired, who controls the financial aspects of the worker’s activities, and how the parties perceive their relationship should be considered. As is the case in almost all worker classification cases, some facts point to an employment relationship while other facts indicate independent contractor status. The determination of the worker’s status, then, rests on the weight given to the factors, keeping in mind that no one factor rules. The degree of importance of each factor varies depending on the occupation and the circumstances. There are many similarities between this case and Revenue Ruling 67-18 1967-1 C.B. 282. In the ruled case, the company was engaged in the business of designing dies. When the firm received a purchase order for a job on a fixed-fee basis, it entered into written contracts with die designers, known in the industry as ‘design engineers,’ who were experienced in the work. The contracts referred to the ‘design engineers' as independent contractors. The firm usually offered to pay a designer a specified price. The designers were given keys to the company's business premises and could come and go as they please. They were not required to observe regular working hours or to work a specified number of hours a day or week but they must meet a job completion date set by the company's customer. The company provided the designer with desk space, drafting boards, light, heat, and telephone at its business premises and furnished the materials and supplies necessary to do the work. The designers primarily performed the services on the company's premises, since it was a firm requirement. On occasion a designer may perform some of the work in his home, for his own convenience, when blueprints were not required, but this was not customary or typical.The contracts between the ‘design engineers' and the company did not provide for assignment of the work to anyone else.  It was generally expected that the designers would personally execute the work. Since they were experienced in the work, they were only given a brief description of the nature of the work required. The company's follow-up man did not supervise them but did instruct them in regard to processing and any process changes which might occur. Upon completion of a particular job, a company representative checked to see if the work was accurate and in accordance with its customer's requirements and standards. If the work was found to be defective, the designer was required to correct or replace the work without any additional compensation. The designers were usually paid the agreed upon price at the completion of each job; however, they might apply for and receive partial payments as the work progresses. If a designer's services were unsatisfactory, the company retained the right to discharge him at any time. The designers worked on a continuing basis for the company, provided work was available. Some designers did perform similar work for others in their spare time.Although the design engineers may be extremely well qualified to perform the work without detailed supervision and did perform services with considerable freedom of action, these facts were not controlling in reaching a decision as to their employment status since the ultimate test for determining whether there was an employment relationship is whether the person for whom the services are performed retains the right to exercise direction and control over them in the performance of their services. Upon the basis of the facts stated, the firm exercised, or had the right to exercise, such direction and control over the ‘design engineers' in the performance of their services as was necessary to establish the relationship of employer and employee under the usual common law rules. Accordingly, the ‘design engineers' were employees of the company for Federal employment tax purposes.In this instant case, the worker was also hired under a written agreement designating him as an independent contractor and did not allow the assignment of his duties to others. The contract was open-ended, not based on a particular project or time line. Unlike the ruled case, he received an hourly rate with a max cap per day and had set scheduled days/hours, both of which more strongly supported an employer-employee relationship. This worker was also provided with a place to work as well as an office, furnishings, equipment, and supplies and provided most of his services at the firm’s location. He was well qualified and did not require direct supervision; he reported directly to the firm's vice president of engineering who assigned him each project. This worker also provided his services on a continuous basis throughout the time period involved and was not prohibited from performing similar services for others (although he did not.) The essentially full-time nature of the work, working at the firm's location and the continuity of the relationship, again supported an employer-employee relationship. As in the ruled case, because the worker was well-qualified to perform the work, the fact that the firm retained the right to exercise direction and control was the deciding factor and not whether it exercised that right. His services were part of the firm’s regular business activities. Integration of the worker’s services into the business operations generally shows that the worker is subject to direction and control.  When the success or continuation of a business depends to an appreciable degree upon the performance of certain services, the workers who perform those services must necessarily be subject to a certain amount of control by the owner of the business.  In Bartels v. Birmingham, 332 U.S. 126, 1947-2 C. B.174, the Supreme Court stated that whether there is an employment relationship is a question of fact and not subject to negotiation between the parties. The two parties cannot simply agree to an independent contractor relationship when the facts support otherwise. In addition, the firm's belief that the worker was an independent contractor pursuant to an agreement is without merit. For federal employment tax purposes, it is the actual working relationship that is controlling and not the terms of the contract (oral or written) between the parties.  Based on the above analysis, we conclude that the firm had the right to exercise direction and control over the worker to the degree necessary to establish that the worker was a common law employee and not an independent contractor operating a trade or business.     



