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	enterFactsOfCase:  Information provided indicates the firm is a law firm which primarily represents labor unions and their ERISA Funds.  The firm also represents clients in personal injury, workers compensation, and domestic claims.  The worker has been retained by the firm since 2012 as an Associate Attorney.  The firm has reported the income earned on Form 1099-MISC for each tax year.  The worker is currently still employed by the firm.  The firm indicated no training was provided.  The worker is advised as to the legal issue to be addressed and the desired result as dictated by the law and/or client.  The worker determines when, where and how the project is completed limited only be deadlines imposed by the client, the court or statute.  After completion of a project, a conference is usually requested by the worker in order for him to present his opinion and the result of his work to the other Attorneys of the firm.  The worker is offered projects and the worker is free to accept or reject the projects offered by the firm.  The worker resolves issues if he can, otherwise other Attorneys of the firm will do so.  The firm indicated no specific reports are required.  However, he responsible for posting his time billed to the firm’s clients and generating his work product for the accepted work project. The firm stated there are no set schedules or hours that are determined by the firm for attorneys.  Only the support staff employees have set hours and schedules.  Each attorney comes and goes at his/her discretion.  The firm states they are unaware how the conducts his business day (except for scheduled conferences). His posts show he arrives at the office anywhere from 8:30 to noon, breaks at various times during the day and leaves anywhere from 4 to six (usually between five and six). The firm indicated the worker maybe be required to attend conferences, hearings, or depositions as necessitated by the accepted work. Failure to attend those types of events could result in loss to or of a client and sanctions imposed by the court system.  The worker would not be assessed any penalties by the firm.  In the event of loss of a client, the firm may choose to stop offering work to the worker. In general he is required to perform his services personally; associate attorneys can assist in cases.  The firm has support staff on hand to assist the worker to use at his discretions. The firm indicates they provide use of the office space, furniture, computer, access to their server with client file information, telephone, legal books, research tools office supplies etc.  The worker uses his own computer to access the server from remote locations.  The firm indicated the cost for the use of their office and supplies is figured into the worker’s professional fee. The worker is paid a contract professional fee paid semi-monthly.  The amount is calculated and offered on an annual calculation of profit/loss/expenditures basis and is set based on his performance, previous year’s productivity and future projected profit for the firm. The firm stated their clients paid the firm.  The worker’s clients would the worker directly. The firm and worker discussed the rate to be paid when he was initially hired, periodic changes have been offered and excepted since then. The firm sets the rate charged for their client billing.  The worker sets his charges at his discretion for whatever he obtains from his clients. He is represented as an attorney working with the firm, to their clients.  The worker indicates the partners receive matters from their clients and assign it to one of the workers based on their workload at the time, upcoming deadlines, and each worker’s strength and area of expertise.  The worker determines how the work is performed, but everything has to have final approval of the firm, before it is submitted to the client.  The firm requires a task list to be updated daily and incorporated into a master task list that every attorney’s work is listed on.  The worker indicated all work is performed at the firm’s office or at the courthouse.  His work hours are typically nine am to six pm, Monday through Friday.  The daily routine depends on the specific requirement for each particular client.  If he performs any research, it is required to be typed into a memo and approved by the partners. If any pleadings are file with the courts, the partners must first review them also.  He does has some autonomy in prioritizing one file over another, but the firm has the right and often exercises the right, to tell the worker which files take priority.  On rare occasions he may have to go to a client’s office to obtain information.  The worker indicated weekly Wednesday morning general status meetings are required as well as spontaneous status meetings during the day as required. He is required to perform his services personally.  He agrees the firm provides and pays for all support staff. The firm provides all equipment, office space, e-mail account, business cards etc.  The worker indicated he is paid on salary.  The client pays the firm. The worker indicated he is provided paid holidays, bonuses and malpractice insurance. The worker is represented via personal business cards and on the firm’s website as a member of their staff as an Associate Attorney.  The worker is still employed with the firm. 
	enterAnalysis: We have applied the above law to the information submitted.  As is the case in almost all worker classification cases, some facts point to an employment relationship while other facts indicate independent contractor status.  The determination of the worker’s status, then, rests on the weight given to the factors, keeping in mind that no one factor rules.  The degree of importance of each factor varies depending on the occupation and the circumstances. Evidence of control generally falls into three categories: behavioral control, financial control, and relationship of the parties, which are collectively referred to as the categories of evidence.  In weighing the evidence, careful consideration has been given to the factors outlined below.  Factors that illustrate whether there is a right to control how a worker performs a task include training and instructions.  In this case, you retained the right to change the worker’s methods and to direct the worker to the extent necessary to protect your financial investment.  Factors that illustrate whether there is a right to direct and control the financial aspects of the worker’s activities include significant investment, unreimbursed expenses, the methods of payment, and the opportunity for profit or loss.  In this case, the worker did not invest capital or assume business risks, and therefore, did not have the opportunity to realize a profit or incur a loss as a result of the services provided.  Factors that illustrate how the parties perceive their relationship include the intent of the parties as expressed in written contracts; the provision of, or lack of employee benefits; the right of the parties to terminate the relationship; the permanency of the relationship; and whether the services performed are part of the service recipient’s regular business activities.  In this case, the worker was not engaged in an independent enterprise, but rather the services performed by the worker were a necessary and integral part of your business.  Both parties retained the right to terminate the work relationship at any time without incurring a liability.  CONCLUSIONBased on the above analysis, we conclude that the firm has the right to exercise direction and control over the worker to the degree necessary to establish that the worker is a common law employee, and not an independent contractor operating a trade or business.  The firm represents the worker(s) as an Associate Attorney(s), and a member of the firm's staff on their website, and via business cards provided to the worker.  The worker has a company e-mail account, is provided remote access to the firm's server.  The worker is guaranteed a set rate of pay, and has been provided pay increases throughout the work relationship.  All work is assigned by the firm, is required to be reviewed by the firm, performed under the firm's business name, billed by the firm and collected by the firm.  No other information was provided or found to indicate the worker performs services for anyone other than the firm.  The firm provides office space, support staff, research vessels, equipment and supplies.  



