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	enterFactsOfCase: Information provided indicated the firm is a beauty salon. The worker had been retained by the firm as a receptioni st. The firm states the workerwas an independent contractor. due to flexible work schedule. and he determined how he performed his services. The firm indicated the worker waspaid on a commission basis. The firm provided a copy of the independent contract agreement the fi rm utili zes. Invoices submitted by the workerwere provided by the firm. The firm stated he was responsible for greeting customers, answering phones, booking/rescheduling/cancellingappointments. accepting payments. opening and closing the register and daily register reports. The fi rm stated the owners trained the worker to usesalon software and cash drawer only. The worker determined how he performed those services. The firm was noti fied if any issues arose. Therewas no wri tten approval giving the worker authority over client complaints. The fi rm indicated he did not have set hours as he worked around his lawschool schedule. and fitness and dance classes he instructed. He only worked at the salon during regul ar salon hours and when on school breaks. Heattended two meetings while working at the firm. The firm paid a ll individuals. The fi rm indicated they provided the equipment requi red to performthe services. The firm paid for travel and lodging expenses to trade shows, if the attended with the salon team. He was paid Sixty-six doll ars per dayup to six hundred sixty doll ars per period. The customers would pay the worker, as the receptionis t, he turned all money collected to the firm. Eitherparty could terminate the work re lationship without incurring a pena lty or liabili ty, giving a thirty day notice.The worker agreed he was hired to perform services as a receptioni st. He indicated his hours were Tuesday through Friday nine-thirty to six andSaturdays eight-thi rty to six. l ie stated training for the businesses point-of-sale program, and instruction on the fi rm's policies and proced ures weregiven. Work assignments and dai ly duties were permanently posted at the receptionist's desk, other duties as assigned were dete rmined by the firm.lie indicated he was required to perform his services personally. He agreed the firm paid for any subs required. The firm provided all equipmentrequ ired. He indicated he was paid on salary. The customer paid the firm. Either party could terminate the work relationship without incurr ing apenalty or liabili ty. The worker indicated he quit.The firm provided a copy of the contract they utilize for the ir workers. However it appears it pertains only to the stylists. It states the workers are paida fi xed fee of 50% commission for each completed services. A 90 day probationary period for all new "employees" and a 60% (employer)/ 40%(independent contractor) commission for each completed service. The contract requires all to submit and ·'invoice·· /sty list service report each Friday.They will be paid bi-weekly. The firm will reimburse the independent contractor for reasonable and necessary expenses incurred in the performanceof services. subject to the company's prior approval.The question of whether an individual is an independent contractor or an employee is one that is determined through consideration of the facts of apart icular case along with the application of law and regul ations for worker c lassification issues, known as ·'common law.'" Common law flowschiefly from court decis ions and is a major part of the justice system of the United States. Under the common law, the treatment of a worker as anindependent contractor or an employee originates from the legal definitions developed in the law and it depends on the payer's right to direct andcontrol the worker in the performance of his or her duties. Section 3 12 1(d)(2) of the Code provides that the term .. employee .. means any individualdefined as an employee by using the usual common law rules.Generally. the relationship of employer and employee exists when the person for whom the services are performed has the right to control and directthe individual who performs the services. not only as to what is to be done. but also how it is to be done. It is not necessary that the employeractually direct or control the ind iv idual, it is sufficient if he or she has the right to do so.In determining whether an indi vidual is an employee or an independent contractor under the common law, all evidence of both control and lack ofcontrol or independence must be cons idered. We must examine the re lationship of the worker and the business. We consider facts that show a rightto direct or control how the worker performs the specific tasks for which he or she is hi red, who controls the financ ial aspects of the worker"sactivi ties. and how the parties perceive their relationship. The degree of importance of each factor varies depending on the occupation and thecontext in which the services arc performed. Therefore, your statement that the worker was an independent contractor pursuant to an agreement iswithout merit. For federal employment ta..x purposes it is the actual working relationship that is controlling and not the terms of the contract (oral orwri tten is without merit.
	enterAnalysis: Training a worker by requiring an experienced employee to work with the worker, by corresponding with the worker, by requiring the worker toauend meetings. or by using other methods. indicates that the person or persons for whom the services are performed want the services performed ina particular method or manner. This is true even if the training was only given once at the beginning of the work relationship. See Rev. Rul. 70-630.1970-2 C. B. 229.Integration of the worker"s services into the business operations generally shows that the worker is subj ect to direction and control. When thesuccess or continuation of a bus iness depends to an appreciable degree upon the performance of certain services, the workers who perform thoseservices must necessarily be subject to a certain amount of control by the owner of the bus iness.A continuing relationship between the worker and the person or persons for whom the services are performed indicates that an employer-employeerelationship exists. A continuing relationship may exist where work is performed in frequently recurring although irregular intervals.The fact that the person or persons for whom the services are performed furni sh significant tools, materials, and other equipment tends to show theexistence of an employer-employee relationship. Lack of significant investment by a person in facilities or equipment used in performing servicesfor another indicates dependence on the employer and, accordingly, the existence of an employer-employee relationship.We have applied the above law to the information submitted. As is the case in almost all worker classification cases, some facts point to anemployment relationship while other facts indicate independent contractor status. The determination of the worker's status. then, rests on the weightgiven to the factors. keeping in mind that no one factor rules. The degree of importance of each fac tor varies depending on the occupation and thecircumstances.Evidence of control generally fall s into three categories: behavioral control, financial control, and relationship of the parties, which are collecti velyreferred to as the categories of evidence. In weighing the evidence, careful consideration has been given to the factors outlined below.Factors that illustrate whether there is a right to control how a worker performs a task include training and instructions. In this case. you retained theright to change the worker·s methods and to direct the worker to the extent necessary to protect your financial investment.Factors that illustrate whether there is a right to direct and control the financial aspects of the worker's activities include significant investment,unrcimbursed expenses, the methods of payment, and the opportunity for profit or loss. In this case, the worker did not invest capital or assumebus iness risks, and therefore. did not have the opportunity to realize a profit or incur a loss as a result of the services provided.Factors that illustrate how the parties perceive their relationship include the intent of the parties as expressed in written contracts; the provision of. orlack of employee benefits: the right of the parties to terminate the relationship; the permanency of the relationship; and whether the servicesperformed are part of the service recipient's regular business activities. ln this case, the worker was not engaged in an independent enterpri se, butrather the services performed by the worker were a necessary and integral part of your business. Both parties retained the right to terminate the workrelationship at any time wi thout incurring a liability.CO CLUSIONBased on the above analysis. we conclude that the firm had the right to exercise direction and control over the worker to the degree necessary toestablish that the worker was a common law employee, and not an independent contractor operating a trade or business. In order for a person to bean independent contractor. they must own. operate and finance their own business. The worker performed services for the firm as a receptionist. Thefact the worker had a fl exible work schedule due to his school schedule, in itself, states he did not own his own business. He was a law schoolstudent. The "standard" contract the firm stated it utilized, is not valid. It clearly denotes direction and control and refers to the person as anemployee. A person who endures a 90 day probationary period, is an employee. The worker is required by the firm to submit an "in vo ice" refl ectingthe work performed, not because they are in business for themse lves. All services were performed under the firm's business name.



