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	enterFactsOfCase: The firm is a 501(c)(3) exempt organization engaged in the business of running thrift stores to fund housing and services for homeless individuals.  The firm engaged the worker to perform retail related services for the firm's retail business store operations.  The firm and firm's designated store managers provided the worker with on the job training.  The store managers assigned the worker services to perform and determined the methods used by the worker to perform the services.  The firm required the worker to contact the store managers regarding any problems or complaints for resolution.  The firm required the worker to provide the firm with time reports.  The worker's hours varied based on jobs assigned and firm's stores hours of operation.  The firm required the worker to perform the services at the store locations and other designated locations based on the firm's business needs.  The firm stated the worker was not required to perform the services personally or obtain the firm's prior approval to hire substitutes or helpers.  The firm would not reimburse the worker for any payment to substitutes or helpers.  The worker indicated he was required to perform the services personally and not applicable to hiring and paying substitutes or helpers.  The firm provided everything needed by the worker to perform the services.  The worker did not lease equipment or space.  The worker did not incur any business expenses.  The firm reimbursed travel expenses related to services performed for the business.  The firm paid the worker an hourly wage and the customers paid the firm.  The firm determined the level of payment for the products and services.  The firm did carry workers' compensation insurance.  The worker could not suffer any economic loss and had no financial risk.  There were no contracts between the firm and the worker.  The worker did not perform similar services for others while performing services for the firm.  The firm did not require the worker to obtain the firm's prior approval to do so.  The worker did no advertising to the public as being engaged in a business.  The firm referred to the worker as an employee to the customers.  Both parties retained the right to terminate the working relationship at any time without incurring any liability.  The firm paid the worker as an employee in 2012 and for a portion of 2013 and then reclassified the worker to an independent contractor due to being reassigned to work at other store locations.  The services the worker performed remained substantially the same.   
	enterAnalysis: The withholding of income tax or the Federal Insurance Contributions Act (FICA) tax from an individual’s wages is “treatment” of the individual as an employee, whether or not the tax is paid over to the Government.  The filing of an employment tax return and Form W-2 for a period with respect to an individual, whether or not tax was withheld from the individual, is “treatment” of the individual as an employee for that period.  The worker received a Form W-2 and was reclassified to a contractor with no taxes being withheld in the course of the work relationship, and the services did not substantially change.  As previously stated, the issuance of Form W-2 and/or the withholding of taxes on income for an individual would be considered treatment of the individual as an employee, and would apply in this case for the entire working relationship.    Many religious, charitable, educational, or other nonprofit organizations are exempt from federal income tax.  However, they must withhold federal income tax from their employees’ pay and report each employee’s compensation on Form W-2.  If an employee is paid $100 or more during a calendar year, his/her wages are also subject to FICA taxes (social security and Medicare).  Payments for services performed by an employee of a nonprofit organization described in section 501(c)(3) are not subject to FUTA taxes.   



