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	enterFactsOfCase: The firm is operating a clothing design business using recycled clothing.  The firm engaged the worker as a helper when moving to a new location. Subsequently the worker was engaged as a retail clerk at the new location. The firm provided the worker with training and instructions as needed with regard to services performed for the firm's business.  The firm assigned the worker work schedules and duties to be performed based on the firm's business needs.  The firm and worker determined the methods used to perform the services.  The firm required the worker to contact the firm regarding any problems or complaints for resolution.  The worker performed the services at home and at the firm's places of business during the working relationship.  The worker worked a variable schedule determined by the worker when working from home and the firm allowed the worker flexibility on when to work when working at the firm's place of business.  The firm required the worker to provide the firm with time reports on services performed.  The firm indicated the worker was not required to perform the services personally.  The worker indicated being required to perform the services personally.  The firm hired and paid substitutes or helpers.  The firm provided everything needed by the worker to perform the services.  The worker did not lease equipment or space.  The worker did not incur any business expenses.  The worker incurred personal item expenses.  The firm reimbursed business related expenses.  The firm paid the worker an hourly wage.  The customers paid the firm.  The firm indicated the worker determined the level of payment for the services.  The worker indicated this was determined by the firm as well as the costs of products sold.  The worker could not suffer any economic loss and had no financial risk. There were no contracts between the firm and the worker.  The worker indicated there was a verbal working relationship agreement.  The firm did not provide the worker with any employee benefits.  The worker did not perform similar services for others while performing services for the firm per the worker, the firm indicated unknown to this issue.  The firm stated the worker advertised with business cards on products the worker created.  The worker indicated she did no advertising as a business to the public.  The firm referred to the worker by name as a helper to the customers.  Both parties retained the right to terminate the working relationship at any time without incurring any liability.     
	enterAnalysis: The withholding of income tax or the Federal Insurance Contributions Act (FICA) tax from an individual’s wages is “treatment” of the individual as an employee, whether or not the tax is paid over to the Government.  The filing of an employment tax return and Form W-2 for a period with respect to an individual, whether or not tax was withheld from the individual, is “treatment” of the individual as an employee for that period.  In this case the worker had taxes withheld during the working relationship and subsequently the firm issued a check to the worker for the withheld taxes.  The worker returned the check and requested the firm to issue a Form W-2.  Instead the firm reissued a Form 1099-MISC and only showed federal withhold taxes for income tax purposes and state withholding. As previously stated, the issuance of Form W-2 and/or the withholding of taxes on income for an individual would be considered treatment of the individual as an employee, and would apply in this case.   In this case the worker was an employee under common law and paid as an employee for a portion of the working relationship.         



