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	enterFactsOfCase: The firm is a retail marine supply sales business.  The firm engaged the worker to perform retail clerk services for the firm's business.  The firm provided the worker with general daily duty training and assigned the worker services to perform.  The firm's designated supervisor determined the methods used by the worker to perform the services.  The firm required the worker to contact the firm regarding any problems or complaints for resolution.  The firm assigned the worker a work schedule.  The firm required the worker to perform the services personally at the firm's place of business.  The firm provided the business equipment and materials.  The worker did not lease equipment or space.  The worker did not incur any business expenses.  The firm paid the worker an hourly wage.  The customers paid the firm.  The firm did not carry workers' compensation insurance.  The firm determined the level of payment for the services and products sold.  The worker could not suffer any economic loss and had no financial risk.  There were no contracts between the firm and the worker.  The firm provided the worker with paid employee benefits.  The worker did not perform similar services for others.  The worker did no advertising to the public as a business.  The firm paid the worker as an independent contractor and issued the worker a Form 1099-MISC at year end in 2014.  Beginning at the last pay period in 2014 and the 2015 year the firm began withholding taxes from the worker's payments per check stubs provided to the worker and the services remained substantially the same.  Both the firm and the worker retained the right to terminate the working relationship at any time without incurring any liability. 
	enterAnalysis: Per the firm for a defined period of time, the worker was considered to be in a “probationary” status to allow the firm time to consider the merits of retaining the worker permanently, and no taxes were withheld from the income.  Once the probationary period ended, taxes were withheld from the worker’s income without any meaningful change to the work relationship.  Probationary employees, even though they may not qualify for benefits, privileges, or seniority protection, still are considered employees for federal employment tax purposes.  Payments made to them as compensation for services are wages subject to employment taxes.  Additionally, the withholding of employment taxes from the worker’s wages is considered “treatment” of the worker as an employee, whether or not the tax is paid over to the Government.  Since you withheld taxes from the worker’s income after the probationary period, and there was no meaningful change in the work relationship, you effectively assigned an employee status to the worker for the whole time services were performed for you.  IRS has no exceptions specific to probationary pay and considers it to be services performed by an employee. The worker was paid as both an employee and independent contractor in the course of the work relationship, and the services did not substantially change.  As previously stated, the issuance of Form W-2 and/or the withholding of taxes on income for an individual would be considered treatment of the individual as an employee, and would apply in this case.    



