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Analysis
We have applied the above law to the information submitted.  As is the case in almost all worker classification cases, some facts point to an 
employment relationship while other facts indicate independent contractor status.  The determination of the worker’s status, then, rests on the weight 
given to the factors, keeping in mind that no one factor rules.  The degree of importance of each factor varies depending on the occupation and the 
circumstances.  
 
Evidence of control generally falls into three categories: behavioral control, financial control, and relationship of the parties, which are collectively 
referred to as the categories of evidence.  In weighing the evidence, careful consideration has been given to the factors outlined below.   
 
Factors that illustrate whether there is a right to control how a worker performs a task include training and instructions.  In this case, you retained the 
right to change the worker’s methods and to direct the worker to the extent necessary to protect your financial investment.   
 
Factors that illustrate whether there is a right to direct and control the financial aspects of the worker’s activities include significant investment, 
unreimbursed expenses, the methods of payment, and the opportunity for profit or loss.  In this case, the worker did not invest capital or assume 
business risks, and therefore, did not have the opportunity to realize a profit or incur a loss as a result of the services provided.   
 
Factors that illustrate how the parties perceive their relationship include the intent of the parties as expressed in written contracts; the provision of, or 
lack of employee benefits; the right of the parties to terminate the relationship; the permanency of the relationship; and whether the services 
performed are part of the service recipient’s regular business activities.  In this case, the worker was not engaged in an independent enterprise, but 
rather the services performed by the worker were a necessary and integral part of your business.  Both parties retained the right to terminate the work 
relationship at any time without incurring a liability.   
 
CONCLUSION 
 
Based on the above analysis, we conclude that the firm had the right to exercise direction and control over the worker to the degree necessary to 
establish that the worker was a common law employee, and not an independent contractor operating a trade or business.  No information was 
provided or found to indicate the worker performed services in an independent contract status.  Numerous Form 1099-MISC documents were not 
present from other companies, as had been suggested by the firm.  If a worker performs more than de minimis services for a multiple of unrelated 
persons or firms at the same time, that factor generally indicates that the worker is an independent contractor.  However, it is possible for a person to 
work for a number of people or firms concurrently and be an employee of one or all of them.  All sales performed by the worker were done so under 
the firm's business names.  Commissions paid over and above regular wages should have been included on Form W-2 and are subject to all 
employment taxes.   
 
 
For the tax years 2010 through 2014  in question, it is possible that the firm's statute of limitations has expired for the assessment of taxes in this 
matter.  If so, it will not be necessary for you to amend your return(s).  Internal Revenue Code (IRC) section 6501(a) provides that the statute of 
limitations for assessment generally expires three years from the due date of the return, or three years after the date the return was actually filed, 
whichever is later.  IRC section 6501(b)(2) provides that for certain employment tax returns, the three years would begin April 15 of the following 
year for which the return was due.  IRC section 6511(a) provides that a claim for credit or refund of an overpayment shall be filed within three years 
from the date the return was filed, or two years from the date the tax was paid, whichever expires later.   
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