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	enterFactsOfCase: The worker submitted a request for a determination of worker status in regard to services performed for the firm from August 2018 to January 2019 as a full-time life insurance sales representative.  75% of the worker’s time was spent servicing existing members and clients assigned by the firm; 25% spent soliciting leads for new business.  The firm issued the worker Form W-2, for the 2018 tax year, designating him a statutory employee.  The worker filed Form SS-8 as he believes the firm misclassified him as an independent sales agent contractor rather than a common law employee.   The firm’s response states it is a fraternal benefit society, organized under state law, without capital stock.  Operations are conducted solely for the benefit of its members and their beneficiaries and not for profit (501(c)(8)).  It contracts with sales representatives to solicit applications for life insurance and annuity products that it produces and develops and to service in-force business.  Sales representatives are not involved in the creation or development of these products and therefore not part of the firm’s regular business.  The firm contracted with the worker, as an independent contractor, to sell its life insurance and annuity products within a specific territory.  The initial written agreement was amended.  Pursuant to the amended contract, the worker was a full-time life insurance salesman and therefore qualified as a statutory employee solely based on the express terms of IRC §3121(d)(3)(B).  Commissions paid to the worker were reported on Form W-2 and subject to FICA tax withholding.  The worker was classified as an independent contractor as the firm lacked behavioral and financial control over the worker and the terms of the written agreement defined his role.  The firm did not control how the worker performed his job; the worker did not have a set work schedule prescribed by the firm.  The worker could solicit applications for the firm’s products from whomever he chose, under the circumstances and at times of his own choosing.  The worker collected and remitted to the firm certificate premiums, certificate applications, and other forms related to the purchase of the firm’s life insurance and annuity products.  The firm did not have financial control over the worker.  The worker was paid by commission and bonuses, as opposed to salary.  The worker was expected to provide his own supplies, pay his own assistants, and to pay his own expenses, which were not reimbursed by the firm.  Based on the written agreement the worker was not eligible to receive employee-type benefits, such as paid vacation, sick leave, or workers’ compensation benefits, that are available to the firm’s common law employees.  The relationship between the parties was for a limited term, subject to renewal, rather than a continuing employer-employee relationship.  Based on the written agreement, applicable IRS guidance, and established case law, the worker was properly classified as an independent contractor and not a common law employee.  The firm stated that as a regulated financial institution, it is subject to state and federal laws and regulations.  Based on the written agreement between the parties the worker was required to perform duties in accordance with the firm’s various policies and procedures.  Therefore, the firm provided the worker educational and related support, as necessary, to inform him about the insurance products he was soliciting and selling, the firm’s administrative procedures, and applicable legal requirements for the sale of the firm’s insurance products.  The worker was responsible for maintaining his own insurance license.  The worker was expected to independently solicit insurance applications and service in-force business without direct supervision, beyond the initial basic training.  He was not accompanied by a supervisor during sales presentations.  The worker had no set work assignments, although his state and area manager may have assisted him with limited marketing efforts to enable the worker to meet his individual sales and production goals.  The firm did not control the manner and means by which the worker performed services, i.e. the worker chose whom, when, and how to solicit insurance applications.  The worker was solely responsible for establishing his own hours and schedule, and setting meetings with perspective clients.  The worker was expected to resolve general business matters that arose during the course of his business activities.  He could contact his recruiting state manager or regional director with customer complaints or other problems that he could not resolve.  The worker provided weekly reports to his recruiting sales manager regarding contracted activities that had been completed.  The worker’s daily routine was unknown to the firm.  Services may have been performed at the worker's office, perspective client’s home, or public locations.  The worker was encouraged to attend the firm’s sales meetings in order to be informed of the firm’s upcoming promotions; given opportunities to exchange ideas with others; provided support to meet production and sales goals.  The firm required the worker to personally perform services.  The worker was responsible for hiring and paying substitutes or helpers.  The worker stated the firm required he complete mandatory training.  The firm’s local area manager, in addition to the firm's state sales manager and headquarters officials, provided work assignments, reassigned some of his work to others, determined the methods by which assignments were performed, and assumed responsibility for problem resolution.  In addition to the weekly report, the firm's local area manager required he provide a daily verbal status report.  His work routine consisted of reviewing and answering company emails, confirming daily meetings and appointments, attending office meetings to update the local manager, and traveling with the manager to servicing appointments with members, meeting with new prospects, and cold door knocking.  Services were performed at the firm’s local office location and at members’ homes or places of business.  The firm was responsible for hiring and paying substitutes or helpers.     (Page 1 - continued)
	enterAnalysis: Generally, the relationship of employer and employee exists when the person for whom the services are performed has the right to control and direct the individual who performs the services, not only as to what is to be done, but also how it is to be done.  It is not necessary that the employer actually direct or control the individual, it is sufficient if he or she has the right to do so.  Section 31.3121(d)-1(a)(3) of the regulations provides that if the relationship of an employer and employee exists, the designation or description of the parties as anything other than that of employer and employee is immaterial.  Thus, if an employer-employee relationship exists, any contractual designation of the employee as a partner, coadventurer, agent, or independent contractor must be disregarded.      Therefore, the firm's statement that the worker was an independent contractor pursuant to a written agreement is without merit.  For federal employment tax purposes, it is the actual working relationship that is controlling and not the terms of the contract (oral or written) between the parties.  Furthermore, whether there is an employment relationship is a question of fact and not subject to negotiation between the parties.   Training a worker by requiring an experienced employee to work with the worker, by corresponding with the worker, by requiring the worker to attend meetings, or by using other methods, indicates that the person or persons for whom the services are performed want the services performed in a particular method or manner.  This is true even if the training was only given once at the beginning of the work relationship.  In this specific case, the firm's documentation evidences the worker was subject to initial and ongoing training.  He was also required to adhere to the firm's various polices and procedures; required to attending various meetings, personally perform services, and subject to a performance rating prepared by his recruiting sales manager.  Furthermore, the sales services performed by the worker were integral to the firm’s business operation.  The firm provided work assignments, required the worker to report on services performed, and ultimately assumed responsibility for problem resolution.  These facts evidence the firm retained the right to direct and control the worker to the extent necessary to ensure satisfactory job performance in a manner acceptable to the firm.  Based on the worker's education, past work experience, and work ethic the firm may not have needed to frequently exercise its right to direct and control the worker; however, the facts evidence the firm retained the right to do so if needed.    A person who can realize a profit or suffer a loss as a result of his or her services is generally an independent contractor, while the person who cannot is an employee.  “Profit or loss” implies the use of capital by a person in an independent business of his or her own.  The risk that a worker will not receive payment for his or her services, however, is common to both independent contractors and employees and, thus, does not constitute a sufficient economic risk to support treatment as an independent contractor.  If a worker loses payment from the firm’s customer for poor work, the firm shares the risk of such loss.  Control of the firm over the worker would be necessary in order to reduce the risk of financial loss to the firm.  The opportunity for higher earnings or of gain or loss from a commission arrangement is not considered profit or loss.  In this case, the worker did not invest capital or assume business risks.  The firm invested capital and assumed business risks as it reimbursed the worker for limited expenses and costs associated with his licensing to sell the firm’s products, it provided promotional and marketing materials, in addition to business cards, supplies, and letterhead to the worker, and it provided a computer, printer, and signature pad under a lease agreement to the worker.  As the worker presumably used his cell phone and vehicle for personal needs, they are not considered a significant business investment.  The firm's documentation evidences it guaranteed the worker a fixed rate of pay for a three-month period during the term of the work relationship.  Based on the fixed rate of pay and commission rate of pay arrangements the worker could not realize a profit or incur a loss.  Factors that illustrate how the parties perceive their relationship include the intent of the parties as expressed in written contracts; the provision of, or lack of employee benefits; the right of the parties to terminate the relationship; the permanency of the relationship; and whether the services performed are part of the service recipient’s regular business activities.  In this case, the worker was not engaged in an independent enterprise, but rather the services performed by the worker were a necessary and integral part of the firm's business.  The written agreement required the worker to obtain the firm's written approval in order to solicit applications for approved products issued by approved insurers.  There is no evidence to suggest the firm granting this approval to the worker or the worker performing similar services as an independent contractor to the general public during the term of this work relationship.  The classification of a worker as an independent contractor should not be based primarily on the fact that a worker’s services may be used on a temporary, part-time, or as-needed basis.  As noted above, common law factors are considered when examining the worker classification issue.Based on the above analysis, we conclude that the firm had the right to exercise direction and control over the worker to the degree necessary to establish that the worker was a common law employee, and not an independent contractor operating a trade or business.The firm can obtain additional information related to worker classification online at www.irs.gov; Publication 4341.



