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	enterFactsOfCase: CASE FACTS: The firm is an entity that sells all types of insurance from different carriers. The firm that engaged the worker as an insurance agent from 07/2017 to 01/2020. The firm specified the worker solicited and sold insurance coverage on behalf of the firm. The worker submitted a Form SS-8 after received a Form 1099-Misc from the firm. The firm replied with a Form SS-8. The worker stated she received many training sessions from the firm. She also detailed she was given access to optional and required training sessions via electronically from the firm. However, the firm specified the worker only received instructions on how to upload documents and related correspondence to the firms CRM system. The worker received her work assignments form the firm by way of leads to potential customers. She contended the firm determined the methods by which those assignments were performed. She specified she was required to contact the owner of the firm for problem resolution. She performed the services for the firm from her home. According to the firm, the worker was asked to call for 1-2 agency wide meetings per year. There were no penalties for not attending. The worker detailed there were staff meetings she was required to attend. She could be reprimanded by either termination or eliminated benefits for not attending. She received regular renumerations for her services. The relationship between the parties was continuous, as opposed to a one-time transaction. The nature of this relationship contemplated that the worker would perform the services personally. The worker worked a continuing basis for the firm. Her services were an integral and necessary part of the services the firm provided to its customers. The parties disagree on who would hire and pay any substitutes or helpers. The worker stated it was up to the firm whereas the firm contended it was up to the worker, but approval would be required. The worker provided her own office space and equipment to the firm. She worked remotely from home. The firm only provided the worker with user licenses for the firms email and it's CRM system. at no expense to her. The worker did not lease equipment. The firm determined the fees to be charged. The worker did not incur any significant business expenses and was not reimbursed by the firm. The worker received a commission based on customer sales. The firm did not allow the worker a drawing account, or advances against anticipated earnings. The firm's customers paid the firm. The firm established the level of payments for the services provided. The firm did not carry worker's compensation insurance on the worker. The worker did not have a substantial investment in equipment or facilities used in the work and did not assume the usual business risks of an independent enterprise.   The worker was not eligible for sick pay, vacation pay, health insurance, or bonuses. The firm stated it incurred the responsibility of servicing the accounts on any unearned commission on ccanceled policies where the worker was paid upfront for. There was not a "non-compete" agreement between the parties. The worker was not a member of a union. She was required to perform the services under the name of the firm and for the firm's customers. The relationship between the parties ended when worker refused sign the independent agent agreement given to her by the firm. 
	enterAnalysis: Generally, the relationship of employer and employee exists when the person for whom the services are performed has the right to control and direct the individual who performs the services, not only as to what is to be done, but also how it is to be done.  It is not necessary that the employer actually direct or control the individual, it is sufficient if he or she has the right to do soFactors that illustrate whether there is a right to control how a worker performs a task include training and instructions.  The need to direct and control a worker and her services should not be confused with the right to direct and control.  The worker provided her services on behalf of and under the firm's business name rather than an entity of her own.  The firm was responsible for the quality of the work performed by the worker and for the satisfaction of their customers.  This gave the firm the right to direct and control the worker and her services in order to protect their financial investment, their business reputation, and their relationship with their customers.If the work is performed on the premises of the person or persons for whom the services are performed, that factor suggests control over the worker, especially if the work could be done elsewhere. Work done off the premises of the person or persons receiving the services, such as at the office of the worker, indicates some freedom from control. However, this fact by itself does not mean that the worker is not an employee. The importance of this factor depends on the nature of the service involved and the extent to which an employer generally would require that employees perform such services on the employer's premises.Payment by the hour, week, or month generally points to an employer-employee relationship, provided that this method of payment is not just a convenient way of paying a lump sum agreed upon as the cost of a job. In such instances, the firm assumes the hazard that the services of the worker will be proportionate to the regular payments. This action warrants the assumption that, to protect its investment, the firm has the right to direct and control the performance of the workers. Also, workers are assumed to be employees if they are guaranteed a minimum salary or are given a drawing account of a specified amount that need not be repaid when it exceeds earnings.A person who can realize a profit or suffer a loss as a result of his or her services is generally an independent contractor, while the person who cannot is an employee. "Profit or loss" implies the use of capital by a person in an independent business of his or her own. The risk that a worker will not receive payment for his or her services, however, is common to both independent contractors and employees and, thus, does not constitute a sufficient economic risk to support treatment as an independent contractor. If a worker loses payment from the firm's customer for poor work, the firm shares the risk of such loss. Control of the firm over the worker would be necessary in order to reduce the risk of financial loss to the firm. The opportunity for higher earnings or of gain or loss from a commission arrangement is not considered profit or loss. Based on the common-law principles, the firm had the right to direct and control the worker. The worker shall be found to be an employee for Federal tax purposes. The firm can obtain additional information related to worker classification online at www.irs.gov; Publication 4341



