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	enterFactsOfCase: The firm is in business as a radio station that engaged the worker as an Account Manager. Her responsibilities included selling advertising to prospective clients. The worker also wrote and recorded commercials for the firm. The worker provided these services to the firm from April 2021 to July 2021. There was no written agreement between the parties. The firm issued the worker a Form 1099-NEC for her services. The worker believes she should have received a Form W-2.The firm stated the worker was provided with basic knowledge of sales. The worker confirmed the knowledge provided by the firm. She stated she was required to be in the office every day which included being given training, instructions, an employee handbook to follow and close supervision as to the details and means by which the worker was to perform the services. In addition, her calls reviewed and then critiqued by the firm’s general manager. It was the firm’s contention the worker determined how she received her work assignments, the worker agreed with the firm’s assertion and added she was directed by the general manager of the firm to generate her owner leads by means of checking newspapers, chamber websites and local listings for prospective clients. The worker stated her daily routine began at the firm’s office at 9:00 AM, mornings were spent in the office prospecting, she then visited prospective clients. The worker was required to return to the office to review prospective client visits with the general manager. She was required to clock-in and clock-out. The firm stated the worker worked 30-40 hours per week dedicating her time and efforts to performing the services for the firm. The parties differ on the matter of who determined the methods by which the assignments were performed. The parties claim the other party was responsible for determining those methods. Both parties agree the firm’s sales manager and general manager was responsible for complaints and problem resolution. The firm denied the worker was required to submit reports.  The worker contradicted the firm’s denial by providing documented evidence of very detailed sales reports she was required to complete and submit daily. She performed the services on both the firm's premises and on the premises of the firm's prospective clients. The worker was required to attend daily meetings with the general manager and full sales meetings every Monday. The relationship between the parties was continuous, as opposed to a one-time transaction and the worker receive regular weekly renumeration. Both parties agreed the worker was required to perform the services personally. The firm hired and paid any substitutes or helpers. The firm furnished the worker with office space, computer, phone, desk, media kits, folders, fax machine and printer, at no expense to her. The worker did not furnish any of the tools or equipment used in performing the services, except for the use of her personal vehicle for visits to the firm’s perspective clients. The worker did not lease equipment. The firm determined the fees to be charged to its clients. The worker did not incur significant business expenses while performing services for the firm, except for fuel expenses related to traveling to and from firm’s perspective clients in her personal vehicle. According to the firm, the worker was paid a salary plus commission, and as such, was guaranteed a minimum amount of compensation of $400 per week, per the worker it was $300 per week, documentation submitted by the firm revealed a regular rated salary of $600 weekly. The firm’s clients paid the firm. The firm established the level of payment for the ad rates and conditions of the advertising it offered to prospective clients. The worker did not have a substantial investment in equipment or facilities used in the work and did not assume the usual business risks of an independent enterprise.  The firm stated both parties had the option to terminate the worker’s services at any time without incurring a penalty or liability, the worker disagreed and maintained she was required to give two weeks’ notice before leaving her position with the firm. The firm confirmed the workers declaration by providing a copy of the worker’s resignation letter. All clients produced by the worker’s efforts became clients of the firm, not the worker’s clients. Although, there was no written non-compete agreement between the parties, it was understood that she was not supposed to work for a competitor. She did not advertise her services in the newspapers or the classifieds, or maintain an office, shop, or other place of business. Internal research revealed the firm’s website has a job posting of a Media Account Executive with a job description very similar to the worker’s position listed on its careers page. According to the worker she was required to perform the services under the name of the firm and for the firm's clients. The worker contended the firm furnished her with business cards with the firm’s name and logo prominently displayed to support the fact she performed services in the firm’s name and was represented as an employee.  The relationship between the parties ended when the worker resigned. 
	enterAnalysis: The question of whether an individual is an independent contractor, or an employee is one that is determined through consideration of the facts of a particular case along with the application of law and regulations for worker classification issues, known as “common law.”Common law flows chiefly from court decisions and is a major part of the justice system of the United States.  Under the common law, the treatment of a worker as an independent contractor or an employee originates from the legal definitions developed in the law and it depends on the payer’s right to direct and control the worker in the performance of his or her duties.  Section 3121(d)(2) of the Code provides that the term “employee” means any individual defined as an employee by using the usual common law rules. Generally, the relationship of employer and employee exists when the person for whom the services are performed has the right to control and direct the individual who performs the services, not only as to what is to be done, but also how it is to be done.  It is not necessary that the employer actually direct or control the individual, it is sufficient if he or she has the right to do so.  In determining whether an individual is an employee or an independent contractor under the common law, all evidence of both control and lack of control or independence must be considered.  We must examine the relationship of the worker and the business. We consider facts that show a right to direct or control how the worker performs the specific tasks for which he or she is hired, who controls the financial aspects of the worker’s activities, and how the parties perceive their relationship. The degree of importance of each factor varies depending on the occupation and the context in which the services are performed.The worker performed sales of advertising services on a continuous basis for the firm and the firm’s clients. Work was performed on the firm’s premises as well as the firm’s client’s premises, on a regular schedule set by the firm. A worker who is required to comply with another person’s instructions about when, where, and how he or she is to work is ordinarily an employee. This control factor is present if the person or persons for whom the services are performed have the right to require compliance with instructions.  Some employees may work without receiving instructions because they are highly proficient and conscientious workers or because the duties are so simple or familiar to them.  Furthermore, the instructions, that show how to reach the desired results, may have been oral and given only once at the beginning of the relationship.Training a worker by requiring an experienced employee to work with the worker, by corresponding with the worker, by requiring the worker to attend meetings, or by using other methods, indicates that the person or persons for whom the services are performed want the services performed in a particular method or manner. This is true even if the training was only given once at the beginning of the work relationship.  If a worker must perform services in the order or sequence set by the person or persons for whom the services are performed, that factor shows that the worker is not free to follow the worker’s own patterns of work. Often, because of the nature of an occupation, the person or persons for whom the services are performed do not set the order of the services or set the order infrequently.  However, if the person or persons retain the right to control the order or sequence of the work, this is sufficient to indicate an employer-employee relationship.The firm provided all significant materials and a workspace to the worker. The worker could not incur a business risk or loss. The worker was paid a salary plus commission and received regular weekly renumeration for her services. The fact that the person or persons for whom the services are performed furnish significant tools, materials, and other equipment tends to show the existence of an employer-employee relationship.Payment by the hour, week, or month generally points to an employer-employee relationship, provided that this method of payment is not just a convenient way of paying a lump sum agreed upon as the cost of a job. In such instances, the firm assumes the hazard that the services of the worker will be proportionate to the regular payments. This action warrants the assumption that, to protect its investment, the firm has the right to direct and control the performance of the workers. Also, workers are assumed to be employees if they are guaranteed a minimum salary or are given a drawing account of a specified amount that need not be repaid when it exceeds earnings.A person who can realize a profit or suffer a loss as a result of his or her services is generally an independent contractor, while the person who cannot is an employee. “Profit or loss” implies the use of capital by a person in an independent business of his or her own. The risk that a worker will not receive payment for his or her services, however, is common to both independent contractors and employees and, thus, does not constitute a sufficient economic risk to support treatment as an independent contractor. If a worker loses payment from the firm’s customer for poor work, the firm shares the risk of such loss. Control of the firm over the worker would be necessary in order to reduce the risk of financial loss to the firm. The opportunity for higher earnings or of gain or loss from a commission arrangement is not considered profit or loss.  The worker did not hold the services out to the general public. The above facts do not reflect a business presence for the worker, but rather, strongly reflect the payer's control over the worker's services and the worker’s integration into the payer's business. Usually, independent contractors advertise their services and incur expenses for doing so. In this case, the worker not only did not advertise her services, but she completed an application for a job. This is a strong indicator that the worker is not an independent contractor. Based on the common-law principles, the firm had the right to direct and control the worker. The worker shall be found to be an employee for Federal tax purposes. 



