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	enterFactsOfCase: The worker is seeking a determination of worker classification for services performed as a sales/bakery assistant, for tax year 2021. The firm issuedthe worker Form 1099-NEC/MISC for the period in question. The firm describes the business as an organic bakery. The firm describes the worker'sduties as a sales assistant. Neither party submitted a written agreement.The parties generally agree that the firm provided training & work assignments to the worker. Additionally, the parties agreed that the worker was tocontact the firm for problems or complaints for resolution. The firm stated the worker's daily routine was based on the worker's availability, however,the worker indicated specific hours of 7:30-3:00 most days or 3:00-7:30 5 days a week. The worker was required to personally perform services. Theworker stated the firm was responsible for the hiring and paying of substitutes or helpers, the firm stated the worker would not need approval for thehiring of substitutes or helpers.The firm provided a apron & t-shirt to the worker. The worker provided nothing. The worker did not lease any equipment, space, or a facility. Theworker did not incur any expenses. According to the worker, they received an hourly rate of pay, the firm stated the worker received tips. Theworker could not suffer an economic loss or financial risk. The parties agreed that the customer's paid the firm and the firm established the level ofpayment.The worker stated no benefits were available to them, however the firm responded that tips were an available benefit. The work relationship betweenthe parties could be terminated without incurring a liability or penalty. The worker did not perform similar services for other firms. The worker wasnot a member of a union. The worker did not advertise. The worker stated any finished product would be sold to customers at the firm's premises.The firm represented the worker to its customers as a helper, the worker disagreed and stated they were represented as an employee. The firm statedthe relationship ended when the worker quit due to their school schedule, the worker stated she was let go when they could no longer work full timedue to college schedule.
	enterAnalysis: Based on the application of the three categories of evidence, the worker in this case was under the direction and control of the firm to the extent necessary to meet the firm’s business objective. Under common-law rules, anyone who performs services for you is your employee if you can control what will be done and how it will be done. This is so even when you give the employee freedom of action.  What matters is that you have the right to control the details of how the services are performed.  A continuing relationship between the worker and the person or persons for whom the services are performed indicates that an employer-employee relationship exists. If the work is performed on the premises of the person or persons for whom the services are performed, that factor suggests control over the worker, especially if the work could be done elsewhere. All significant materials and a workspace were provided to the worker by the firm. The firm determined the rates charged to the customers and the customers paid the firm’s business directly for the services provided by the worker.  The worker was not allowed a drawing account against future earnings.  A person who can realize a profit or suffer a loss as a result of his or her services is generally an independent contractor, while the person who cannot is an employee. “Profit or loss” implies the use of capital by a person in an independent business of his or her own. If the work relationship meets the federal employment tax criteria for an employer/employee relationship, federal tax law mandates that the worker be treated as an employee.



