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	enterFactsOfCase: The worker submitted a request for a determination of worker status in regard to services performed for the firm from May 2020 to May 2022 as an independent insurance agent.  The services performed included contacting leads, providing insurance quotes, issuing policies, services customer policies, contacting insurance companies on behalf of the customer, etc. The firm issued the worker Form 1099-NEC for 2020-2022. The worker filed Form SS-8 as they believe they were an employee and not an independent contractor.The firm’s response states its business offers insurance solutions to individuals and small businesses. The worker was engaged as an independent insurance agent. The services performed included soliciting and sell insurance and other related products.  The worker was classified as an independent contractor as they determined the hours and days worked. Services were performed under an independent contractor agreement.The firm stated they did not provide any training to the worker. The worker was already experienced in this line of work. The firm did not provide the worker with work assignments. The worker was to solicit their own clients through their contacts. The worker was required to manage their own clients. The worker was responsible for problem resolution. Services were performed at both the firm’s premises and the worker’s home. No reports were required of the worker. The firm had two monthly meetings to introduce new products, carriers, and coverages. Attendance was not required of the worker. The worker was required to personally perform the services. The worker was responsible for the hiring and paying of substitutes or helpers. According to the worker, they were trained on various insurance carrier systems, how to upsell insurance policies, phone and email etiquette. The worker was required to find their own leads. The firm was responsible for problem resolution. The worker stated they were required to submit business reports which included renewals, new customers, and premiums. The worker was required to attend bi-monthly meetings. The firm was responsible for the hiring and paying of substitutes or helpers.The firm stated they did not provide the worker with any supplies, equipment, or materials needed to perform the services. The worker provided their own laptop, cell phone, and the supplies needed to do their daily work. The worker leased office space for the firm. The worker incurred the expense of their own cell phone, laptop, office lease, supplies, marketing, etc. The firm did not reimburse the worker for any expenses incurred. The worker was paid a commission rate of pay. The firm did not guarantee a minimum. The firm did not allow the worker a drawing account for advances. Customers paid the insurance carriers. Both parties mutually agreed upon the level of payment for the services provided. Economic loss or financial risk to the worker was the worker’s business assets. The firm did not carry worker’s compensation insurance on the worker. The worker stated the firm provided office space, desktop computer some office supplies, phone, and utilities. The worker provided a laptop, cell phone, office supplies, software, notebooks, and a calculator. The worker lease space. The worker paid a fee for office use, equipment, and software. The worker incurred the expenses of mileage for meeting with clients, lunches, cell phone, internet and software. The worker was paid a commission rate of pay. The worker was guaranteed a monthly base amount of pay. The firm established the level of payment for the services provided which was dependent on the insurance carrier. The firm stated there were no benefits extended to the worker. The work relationship could be terminated by either party without incurring liability or penalty. The worker did not perform similar services for others. The worker advertised their services on social media, print advertising, and internet marketing. The firm stated that since the firm was a broker and represented multiple brokers, the worker was prohibited from writing business through other brokers but was allowed to sell insurance from multiple carriers. The firm represented the worker as an independent insurance agent to their customers. The relationship between the parties ended when the worker opened their own insurance agency. The worker stated they received paid vacations, sick pay, paid holidays, teledoc account, and bonuses. The worker stated the work relationship could not be terminated without incurring liability or penalty. The worker was not able to sell insurance within 30 of the firm for a period of 24 months. The worker was also not allowed to contact any previous clients. The firm provided the worker with business cards to advertise their services. Services were performed under the firm’s business name. The relationship between the parties ended when the firm terminated the worker.The firm stated the worker was responsible for soliciting new customers. The worker provided their own leads. There were reporting requirements pertaining to leads. There were no terms or conditions of sale. The worker stated they advertised and promoted the firm to find new leads. The worker provided their own leads. The worker was required to submit a weekly and monthly new leads sales report. 
	enterAnalysis: Generally, the relationship of employer and employee exists when the person for whom the services are performed has the right to control and direct the individual who performs the services, not only as to what is to be done, but also how it is to be done. It is not necessary that the employer actually direct or control the individual, it is sufficient if he or she has the right to do so. Section 31.3121(d)-1(a)(3) of the regulations provides that if the relationship of an employer and employee exists, the designation or description of the parties as anything other than that of employer and employee is immaterial. Thus, if an employer-employee relationship exists, any contractual designation of the employee as a partner, coadventurer, agent, or independent contractor must be disregarded.      In determining whether an individual is an employee or an independent contractor under the common law, all evidence of both control and lack of control or independence must be considered. We must examine the relationship of the worker and the business. We consider facts that show a right to direct or control how the worker performs the specific tasks for which he or she is hired, who controls the financial aspects of the worker’s activities, and how the parties perceive their relationship. The degree of importance of each factor varies depending on the occupation and the context in which the services are performed.Factors that illustrate whether there is a right to control how a worker performs a task include training and instructions. In this case, the firm did not retain the right to change the worker’s methods and to direct the worker. The worker was responsible for soliciting new clients and the management of these clients. These facts indicate the worker had control over the methods and means used to perform the services. Factors that illustrate whether there is a right to direct and control the financial aspects of the worker’s activities include significant investment, unreimbursed expenses, the methods of payment, and the opportunity for profit or loss.  In this case, the worker invested capital or assumed business risks, and therefore, did have the opportunity to realize a profit or incur a loss as a result of the services provided.  Factors that illustrate how the parties perceive their relationship include the intent of the parties as expressed in written contracts; the provision of, or lack of employee benefits; the right of the parties to terminate the relationship; the permanency of the relationship; and whether the services performed are part of the service recipient’s regular business activities.  In this case, the worker was engaged in an independent enterprise.  Based on the above analysis, we conclude that the firm did not have the right to exercise direction and control over the worker to the degree necessary to establish that the worker was a common law employees, and the worker was an independent contractor operating a trade or business.



