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	enterFactsOfCase: The firm is in the merchandising and promotional services business and engaged the worker as a promotor/counselor to educate consumers on products from 2012 through 2014.   The firm stated the worker’s received their assignments verbally and that they received training on product information.  The worker stated they received training on animal nutrition, pest control, marketing, performance and how to input time cards.  Any problems or complaints were resolved by either the firm or the contact person at location where the services were being performed.  The worker is required to complete several reports, evaluations for the firm’s client, seller’s information reports, and sales and invoice sheets.  The firm stated that the worker performed their services approximately 30 to 36 hours a week, depending on the week.  The worker stated the schedule was either Tuesday through Saturday or Wednesday through Sunday from 9:00AM until 1:00PM and again from 2:00PM until 6:00PM.  The worker can work 4 hours at two different locations or all 8 hours at one location.  The worker performed their services at the locations specified by the firm and performed them personally.  The firm stated in one area that the worker can hire third parties to perform services but when later asked if substitutes or helper are need who hires them and they indicated it is not necessary and that the services must be provided personally.   The firm provided the worker with all the necessary materials, supplies, and equipment they needed to perform their job duties, such as a table booth, banners, flyers, evaluation forms, cellular phone, uniform with company logo, etc.  Both parties stated the worker does not lease any equipment, space or a facility.  The worker stated they were reimbursed with a car allowance for gas and car maintenance.  In providing their services to the firm, they did not assume any business risk that would have earned them a profit or occasioned them a loss.  They were paid an hourly wage for their services.  There was a written contract describing the terms and conditions of the relationship.  The worker indicated they did not perform the same or similar services for others.  There was no information submitted or discovered indicating the worker provided their services for others.  The worker did not advertise, did not maintain a business listing or a business office.  The worker performed the services in the firm’s name.  The relationship between the parties was not a one-time transaction but rather a continuous one which lasted for more than two years.  Either party could terminate the relationship at any time without incurring a liability; in fact, the relationship has ended.   
	enterAnalysis: After analysis of the common law factors as they related to this case, we find that the firm exercised sufficient control over the worker to establish the existence of an employer-employee relationship.The firm maintained the right to direct and control the worker, which is an indication of behavioral control.  A worker who is required to comply with another person’s instructions about when, where, and how he or she is to work is ordinarily an employee.  This control factor is present if the person or persons for whom the services are performed have the right to require compliance with instructions.  Some employees may work without receiving instructions because they are highly proficient and conscientious workers or because the duties are so simple or familiar to them.  Furthermore, the instructions, that show how to reach the desired results, may have been oral and given only once at the beginning of the relationship.  Integration of the worker’s services into the business operations generally shows that the worker is subject to direction and control.  When the success or continuation of a business depends to an appreciable degree upon the performance of certain services, the workers who perform those services must necessarily be subject to a certain amount of control by the owner of the business.  The firm determined the rate charged to their customers, worker was compensated on an hourly basis, and the firm paid the worker’s expenses, which is an indication of financial control.  Payment by the hour, week, or month generally points to an employer-employee relationship. If the person or persons for whom the services are performed ordinarily pay the worker’s business and/or traveling expenses, the worker is ordinarily an employee.  An employer, to be able to control expenses, generally retains the right to regulate and direct the worker’s business activities.  Also, the worker did not have an investment in the firm, or the possibility of a financial gain or loss beyond the normal loss of compensation.   Although, there was a written contract describing the terms and conditions of the relationship, for Federal tax purposes it is the actual working relationship that is controlling and not the terms and conditions of a contract be it written or verbal between the parties.There was no business risk for the worker, and either party could terminate the relationship at any time; indicating the relationship of the parties was employer-employee.  If the worker has the right to end his or her relationship with the person for whom the services are performed at any time he or she wishes without incurring liability, that factor indicates an employer-employee relationship.  Accordingly, the worker was an employee of the firm for purposes of Federal employment taxes.



