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	enterFactsOfCase:   The firm is in the business of providing basement waterproofing. The worker was engaged as the sales/project manager who went to residences and provided estimates for the work as well as trained other sales staff. He provided his services starting at the end of 2013, but mostly during 2014. He was not provided with a pay document (either W-2 or 1099-MISC.) There was no written agreement.According to the worker, the firm provided instructions; the firm noted that the worker was only given product information and pricing. Both parties agreed that the worker was not responsible for soliciting new customers but that the firm provided the leads to prospective customers. The worker noted that leads were generated and set by the office through trade shows as well as by people calling into the office. The worker received pre-set leads from the office as well as from online; he was told when to be at the client’s house and what to sell. Only the worker noted that the firm determined the methods by which the assignments were performed. Both agreed that the firm’s owner would be contacted if any issues arose. The firm noted that the worker would submit paperwork when a job was sold. The worker noted that he gave verbal reports regarding sales or no sales status; if a sale made, the worker provided a sketch so that the firm could order/install the product. Both agreed that the worker would phone in the status of leads (sale or no sale.)The firm noted that the worker would go out to the homes and give estimates if needed. The worker indicated, however, that he was told when to come in to train staff and when he was scheduled to be at potential customers’ homes to make a presentation and close the sale. He worked half the time in the office and the other half, at potential customers' homes; the firm disagreed and noted that the worker was only at the office to drop off paperwork. There were meetings but the firm indicated that the worker refused to attend. Both parties agreed that the worker was to provide the services personally. The worker noted that he could hire and that the firm would pay any other workers. The firm noted that it provided the contracts and presentation manual; the worker included that the firm provided all supplies and equipment. The firm noted that the worker provided his vehicle, fuel and pens; the worker agreed and included food and fuel if at a trade show as well. He was paid for his time to dismantle the display. The worker was paid a commission: 5% of all net business sold each month for being a sales manager. Both parties mentioned a weekly advance with the firm indicating that it was $1,000 weekly against the earned monthly commissions. The customer paid the firm and the firm indicated that it established the level of payment for services. The worker indicated that he had personal days; the firm noted that there were no benefits. Either party could terminate the relationship without incurring a liability; however, the worker noted that he would be responsible for any payment made to him that did not get installed. Both parties agreed that the worker did not perform similar services for others. Both parties mentioned the worker handing out business cards, but the worker noted that the firm provided them.  The relationship ended when the worker noted that he was fired; the firm noted that he quit after not measuring a job properly and was charged back for the difference. The worker noted that the sale price must not go below par pricing on the price sheet. Both parties agreed that the orders were submitted to and subject to the firm’s approval. Both also agreed that the firm determined the worker’s territory. Both agreed that the worker sold the basement waterproofing and gutter installation in the customer’s home. 
	enterAnalysis: In determining whether an individual is an employee or an independent contractor under the common law, all evidence of both control and lack of control or independence must be considered. The relationship of the worker and the business must be examined. Facts that show a right to direct or control how the worker performs the specific tasks for which he or she is hired, who controls the financial aspects of the worker’s activities, and how the parties perceive their relationship should be considered.  The degree of importance of each factor varies depending on the occupation and the context in which the services are performed.There are significant similarities between this case and Revenue Ruling 76-16, 1976-1 C.B. 311 which dealt with home improvement salespersons found to be employees under the following circumstances: engaged under oral agreements to sell products and services; made own appointments; furnished own transportation; paid own expenses; paid by commissions and allowed weekly advances; could determine price to be charged but not liable for a loss; provided with desk, phone, stationary; contacted furnished leads; reported in during the day; services could be terminated at any time; and operated under the home improvement's company name. In this instant case, the worker also worked under an oral agreement; however, he was given pre-set appointments as well as leads by the firm. This worker also provided his own transportation and paid his own expenses; in addition, he was paid commissions and was allowed a drawing account against commission. He could make more but did not have to pay back any of the advance. This worker was given the pricing sheet by the firm; he estimated the job, brought back a signed agreement with the customer and the firm would order the material and install the job. When in the office, he was provided with office furnishings, equipment and supplies. In addition, the worker was responsible for training the sales staff for the firm. He also attended a trade show as directed and was told when training was to take place. The worker indicated that most of his commission income was earned as a percentage of the other salesmen’s income. These additional aspects of the worker’s job supported an employer vs. employee relationship even more strongly.Factors that illustrate whether there is a right to control how a worker performs a task include training and instructions. In this case, the firm retained the right to change the worker’s methods and to direct the worker to the extent necessary to protect its financial investment. The firm provided the worker with instructions, product information and pricing. He performed his services according to the firm's scheduled client appointments. The establishment of set hours of work by the person or persons for whom the services are performed is a factor indicating control.  If the nature of the occupation makes fixed hours impractical, a requirement that workers be on the job at certain times is an element of control. Also, if a worker must perform services in the order or sequence set by the person or persons for whom the services are performed, that factor shows that the worker is not free to follow the worker’s own patterns of work. Often, because of the nature of an occupation, the person or persons for whom the services are performed do not set the order of the services or set the order infrequently.  However, if the person or persons retain the right to control the order or sequence of the work, this is sufficient to indicate an employer-employee relationship. These elements supported an employer-employee relationship whether the worker kept scheduled client appointments or scheduled training sessions. Factors that illustrate whether there is a right to direct and control the financial aspects of the worker’s activities include significant investment, unreimbursed expenses, the methods of payment, and the opportunity for profit or loss. In this case, the worker did not invest capital or assume business risks, and therefore, did not have the opportunity to realize a profit or incur a loss as a result of the services provided. The worker was paid commissions based on a percentage of business; however, he received a set weekly draw against commission that did not have to be repaid if more than commissions earned. Workers are assumed to be employees if they are guaranteed a minimum salary or are given a drawing account of a specified amount that need not be repaid when it exceeds earnings.  See Revenue Ruling 74-389, 1974-2 C.B. 330.  A person who can realize a profit or suffer a loss as a result of his or her services is generally an independent contractor, while the person who cannot is an employee.  See Rev. Rul. 70-309, 1970-1 C.B. 199.  “Profit or loss” implies the use of capital by a person in an independent business of his or her own.  The risk that a worker will not receive payment for his or her services, however, is common to both independent contractors and employees and, thus, does not constitute a sufficient economic risk to support treatment as an independent contractor. If a worker loses payment from the firm’s customer for poor work, the firm shares the risk of such loss.  Control of the firm over the worker would be necessary in order to reduce the risk of financial loss to the firm.  The opportunity for higher earnings or of gain or loss from a commission arrangement is not considered profit or loss.          Factors that illustrate how the parties perceive their relationship include the intent of the parties as expressed in written contracts; the provision of, or lack of employee benefits; the right of the parties to terminate the relationship; the permanency of the relationship; and whether the services performed are part of the service recipient’s regular business activities. There were no benefits and there was no written agreement. Though a written agreement would not have been necessarily determinative of the work relationship, it would have shown the intent of the parties. In this case, the worker was a sales/project manager who also trained other salespeople and earned commission on their sales. He received a guaranteed weekly rate and operated under the firm's name. His business card was provided by the firm and indicated that he was the firm's sales manager. He did not advertise or hold himself out to the public; he was not engaged in an independent enterprise, but rather the services performed by the worker were part of the necessary activities of the firm's operations, that is, selling and installing basement waterproofing. Integration of the worker’s services into the business operations generally shows that the worker is subject to direction and control. When the success or continuation of a business depends to an appreciable degree upon the performance of certain services, the workers who perform those services must necessarily be subject to a certain amount of control by the owner of the business. Based on the above analysis, we conclude that the firm had the right to exercise direction and control over the worker to the degree necessary to establish that the worker was a common law employee and not an independent contractor operating a trade or business.     



