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	enterFactsOfCase:   The firm is a bi-weekly print publication selling various types of marketing and advertisements. The worker was a sales account executive who sold print and digital advertising from the office via phone, email or at the clients’ place of business.  He received a  2013 1099-MISC for his services. There was no written agreement although there was an employee handbook provided to the worker. The firm’s sales manager and sales team took the worker on appointments to learn how to sell; he was given instructions on administrative duties and office processes as well. The firm, however, noted that the worker was presented with rates and where to find additional information. The worker noted that he was assigned leads, generated leads, and was supposed to call fifty businesses a day and make five appointments per week; the firm noted he worked independently. Each party indicated that the other determined the methods by which the assignments were performed. The worker noted that he reported to the Sales Manager and/or publisher for problem resolutions; the firm noted that it was responsible only after the contract was signed. The firm indicated that the worker needed to submit sales summary reports in order to be paid as well as to submit signed contracts, and booking orders for ads or marketing. The worker noted that he had to submit his contact/lead list and contracts/agreements as well as progress reports, and sales meetings to upper management. The firm indicated that it did not schedule the worker; however the worker noted that he reported to the office at the same time each day, checked voicemail, email, assigned leads, made phone calls and worked with the editorial team. The worker cold-called businesses, worked assigned leads given by the sales supervisor, and visited businesses. All contracts were submitted to and approved by the sales manager. He punched a time clock for the first 3 months, clocking in/out throughout the day. He worked mostly at the office but set appointments with potential advertisers throughout the day; he worked from home after seven months and when he had reached a dollar goal, but had to check in throughout the day. The firm agreed that he worked from  the firm/shop or at the customer's' locations. Both agreed that there were sales meetings, editorial meetings and required off-site meetings with local organizations to generate new leads. The worker noted that he was required to provide the services personally;  the firm disagreed. The worker also noted that only the firm could hire and pay other workers.  The firm noted that it provided printer, office supplies, phone, fax, and internet; the worker added that the firm provided the computer, iPad, business cards, shirts, occasional postage, design and marketing materials. The worker noted that he supplied the cell phone, his own computer and vehicle. The worker incurred client lunch and dinner expenses, gas, parking, community event tickets and additional phone plan expenses; the firm reimbursed him for parking, office supplies, postage and event tickets –  all needed approval in advance. The worker was paid a salary and commission (base of $2,000 a month); the firm noted only commission. Both parties noted that the worker had no other economic risk and no drawing account. Both agreed that the customer paid the firm and that the firm carried workers’ compensation insurance on the worker.  The worker noted that he received personal days, paid vacation, sick pay, paid holidays, insurance benefits and a 401k. Either party could terminate the relationship without incurring a liability. The worker did not perform similar services for others and signed a non-compete form. If the worker assembled packages/proposals at home, it would be under the instructions of the firm who would supply the materials, all of which were returned to the firm. The relationship ended when the worker gave notice and quit. 
	enterAnalysis: In determining whether an individual is an employee or an independent contractor under the common law, all evidence of both control and lack of control or independence must be considered. The relationship of the worker and the business must be examined. Facts that show a right to direct or control how the worker performs the specific tasks for which he or she is hired, who controls the financial aspects of the worker’s activities, and how the parties perceive their relationship should be considered.  The degree of importance of each factor varies depending on the occupation and the context in which the services are performed.Factors that illustrate whether there is a right to control how a worker performs a task include training and instructions. In this case, the firm retained the right to change the worker’s methods and to direct the worker to the extent necessary to protect its financial investment. The firm provided the worker with instructions and assigned duties. He performed his services according to the firm's scheduled work hours and days as well as under the firm's name. Initially the worker punched a time clock, and even when allowed to work from home, he called into the office. The establishment of set hours of work by the person or persons for whom the services are performed is a factor indicating control. If the nature of the occupation makes fixed hours impractical, a requirement that workers be on the job at certain times is an element of control. Evidence provided also indicated that the firm directed the worker's activities as needed by its operations. The duties of an account executive were outlined and defined by the firm. The worker was to generate leads, develop relationships, set and log appointments, track sales and complete sales goals weekly, monthly and quarterly; he was also to abide by all procedures and policies as well as meet sales goals set by the Sales manager and contribute to the team. There were emails between the parties illustrating the firm's actual direction and control such as addressing the worker's inability to meet sales goals and possible implications regarding base pay and continued employment; scheduled meetings to attend as well as when to be in the office; the relocation of the office and the worker's packing of office furnishings and supplies.In addition, the worker provided his services on a continuous basis throughout the time period involved. A continuing relationship between the worker and the person or persons for whom the services are performed indicates that an employer-employee relationship exists. A continuing relationship may exist where work is performed in frequently recurring although irregular intervals.  Factors that illustrate whether there is a right to direct and control the financial aspects of the worker’s activities include significant investment, unreimbursed expenses, the methods of payment, and the opportunity for profit or loss. In this case, the worker did not invest capital or assume business risks, and therefore, did not have the opportunity to realize a profit or incur a loss as a result of the services provided. The worker received a base salary as well as commissions. Workers are assumed to be employees if they are guaranteed a minimum salary or are given a drawing account of a specified amount that need not be repaid when it exceeds earnings. The worker in this case had no investment in the business; he was provided with a workplace along with office supplies and equipment. A person who can realize a profit or suffer a loss as a result of his or her services is generally an independent contractor, while the person who cannot is an employee.  “Profit or loss” implies the use of capital by a person in an independent business of his or her own. The opportunity for higher earnings or of gain or loss from a commission arrangement is not considered profit or loss.          Factors that illustrate how the parties perceive their relationship include the intent of the parties as expressed in written contracts; the provision of, or lack of employee benefits; the right of the parties to terminate the relationship; the permanency of the relationship; and whether the services performed are part of the service recipient’s regular business activities. There were benefits after the probationary period. There was a signed and dated Employee Contract and Confidentiality document provided by the firm. In this case, the worker was not engaged in an independent enterprise, but rather the services performed by the worker were part of the necessary activities of the firm's business operations. Integration of the worker’s services into the business operations generally shows that the worker is subject to direction and control. When the success or continuation of a business depends to an appreciable degree upon the performance of certain services, the workers who perform those services must necessarily be subject to a certain amount of control by the owner of the business. Based on the above analysis, we conclude that the firm had the right to exercise direction and control over the worker to the degree necessary to establish that the worker was a common law employee and not an independent contractor operating a trade or business.     



