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	enterFactsOfCase: The firm is in the business of selling and installing awnings. The worker was a salesperson paid on a commission basis with a guaranteed weekly minimum; he provided guidance, bookkeeping, and accounting work for the firm on a voluntary basis. He received a 1099-MISC for his services in 2011, 2012, 2013, and 2014. There was no written agreement. Both the firm and the worker agreed that the worker was already experienced in awning sales as well as in office and financial procedures. Both agreed that the worker scheduled his own appointments, and performed office duties on his own schedule. Both agreed that the worker had the responsibility of soliciting new customers. The worker mentioned that this occurred because of the firm's advertising and home shows as well as vehicle signs/placards. There was no formal reporting of sales leads, only firm inquiries as to how appointments went, and the follow-up status. The worker had some latitude in the pricing. He noted that all sales were subject to and approved by the firm; the firm disagreed. The worker noted that the product was always sold in a home setting. The products, fixed and retractable awnings as well as re-covers of existing awnings. were promoted at home shows and over the phone; however, the sales had to be made at the customer's home in order to get the measurements for pricing. The firm noted that the worker determined the methods by which the assignments were performed; however, the worker indicated that the customer dictated the time of a scheduled appointment.  Both agreed that the worker would contact the firm’s owner if any problems or issues arose. The worker noted that his routine was to be in the office each morning. He reviewed phone messages, followed-up on calls to set appointments, forwarded messages and set appointments for the firm's owner, entered sold jobs into the accounting system, paid invoices, processed payroll, and followed-up with vendors. Both parties agreed that the worker worked at the firm’s office and at customers’ locations; the firm added that the worker worked from his own home as well. There were no formal meetings as it was a two-man office, just the worker and firm. Both parties agreed that the worker was required to provide the service personally. Only the worker indicated that the firm provided the sales materials, advertising, vehicle, related vehicle expenses, a credit card, and paid for meals at trade shows; the firm provided no information regarding this issue. Only the firm mentioned that the worker provided sales' tools, office supplies and fuel with the firm reimbursing the worker for some fuel. Both agreed that the worker was paid commission with the worker adding that he received a weekly minimum pay amount or commission, whichever was higher; the set amount was not a draw against commission. The firm agreed that there was no draw against commissions. The customer paid the firm and worker; the worker would turn over the full amount to the firm. Both agreed that the firm paid workers’ compensation insurance on the worker. Only the firm mentioned that the worker had to pay for incorrect materials that he had ordered in error. Each indicated that the other established the level of payment for services; the worker noted that the firm provided a pricing book, but both agreed that the worker could negotiate the sales price. There was disagreement over whether there were any benefits. Both parties agreed that either party could terminate the relationship without incurring a liability and that the worker did not perform similar services for others. Both agreed that the worker was represented as the firm’s sales representative. The worker noted that he wore firm-provided shirts with its logo. The relationship ended when according to the worker, he was terminated; the firm noted that the worker quit. 
	enterAnalysis: In determining whether an individual is an employee or an independent contractor under the common law, all evidence of both control and lack of control or independence must be considered. The relationship of the worker and the business must be examined. Facts that show a right to direct or control how the worker performs the specific tasks for which he or she is hired, who controls the financial aspects of the worker’s activities, and how the parties perceive their relationship should be considered. As is the case in almost all worker classification cases, some facts point to an employment relationship while other facts indicate independent contractor status. The determination of the worker’s status, then, rests on the weight given to the factors, keeping in mind that no one factor rules. The degree of importance of each factor varies depending on the occupation and the circumstances. There are similarities between this case and Revenue Ruling 76-16, 1976-1 C.B. 311. In that ruled case, individuals were engaged by a home improvement company under oral agreements to sell its products and services to homeowners. The company furnished the workers leads to prospective customers and required the workers to follow up on them. The workers made their own appointments, furnished their own transportation and paid their own expenses. They were paid a commission on the job contracts sold and allowed weekly advances against future commissions. The workers were instructed to set prices at a level to permit the company to realize a profit on each job, but the workers were not liable if a loss incurred by the company on a job. Either party could terminate the arrangement at any time. The company provided each worker with a desk, use of a telephone, and stationery at no cost to the workers. No minimum quota was required, but the workers were expected to earn their weekly draw. The ruling concluded that primarily because they were required to follow-up on leads and were provided the necessary facilities and instructions, the workers were employees of the company for purposes of the Federal Insurance Contributions Act (FICA), the Federal Unemployment Tax Act (FUTA), and the Collection of Income Tax at Source on Wages.In this instant case and the above ruled case, both workers were operating without a written agreement. The firm in this case provided leads through its advertising and home shows; the worker was given the freedom to schedule his own appointments and office time. This worker was also provided with a desk, chair and phone at no charge to him and had the ability to negotiate the sales price. In addition, the firm in this instant case provided a vehicle and a credit card for the vehicle-related expenses as well. Both workers were paid on a commission basis, but the worker in this case was guaranteed a set weekly minimum that was not an advance against his commissions. The worker in this case, was experienced and allowed considerable freedom to operate. While there may have been no formal reporting on leads required, the status of the appointments, and follow-ups were discussed between the firm and the worker. In this instant case, the fact that the worker received a guaranteed minimum weekly amount and was provided with a vehicle and a credit card for expenses, even more strongly supported an employer-employee relationship.  Factors that illustrate whether there is a right to direct and control the financial aspects of the worker’s activities include significant investment, unreimbursed expenses, the methods of payment, and the opportunity for profit or loss. In this case, the worker did not invest capital or assume business risks, and therefore, did not have the opportunity to realize a profit or incur a loss as a result of the services provided. The opportunity for higher earnings or of gain or loss from a commission arrangement is not considered profit or loss. Also, workers are assumed to be employees if they are guaranteed a minimum salary or are given a drawing account of a specified amount that need not be repaid when it exceeds earnings.         Factors that illustrate how the parties perceive their relationship include the intent of the parties as expressed in written contracts; the provision of, or lack of employee benefits; the right of the parties to terminate the relationship; the permanency of the relationship; and whether the services performed are part of the service recipient’s regular business activities. There was no written agreement. The worker was an experienced salesman at the firm's place of business. He was not engaged in an independent business venture. Integration of the worker’s services into the business operations generally shows that the worker is subject to direction and control. When the success or continuation of a business depends to an appreciable degree upon the performance of certain services, the workers who perform those services must necessarily be subject to a certain amount of control by the owner of the business. While the firm indicated that the parties had agreed that the worker would be an independent contractor, in Bartels v. Birmingham, 332 U.S. 126, 1947-2 C. B.174, the Supreme Court stated that whether there is an employment relationship is a question of fact and not subject to negotiation between the parties.  Based on the above analysis, we conclude that the firm had the right to exercise direction and control over the worker to the degree necessary to establish that the worker was a common law employee and not an independent contractor operating a trade or business.     



