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	enterFactsOfCase: The firm is a corporation in the business to provide sales training and marketing to auto dealers. The firm engaged the worker as a trainer for the firm's projects they entered into with their clients. There was a written agreement between the two parties. The worker relationship was from 2011 to 2015. The worker was required to attend three training events each year. The worker received his assignments from the firm. The worker stated the firm determined the assignments and the firm stated the worker determined how to perform his assignments. The worker was relied upon the firm to resolve his problems and complaints. The worker was required to report to the firm on progress he had made. The worker would be assigned a three day schedule to perform his services at the client’s location. The worker stated he was required to attend monthly and quarterly meetings. The worker was required to perform the services personally. The firm provided the worker with the software and sales event paraphernalia needed for the events. The worker provided his own computer. The worker stated the airfare, hotel, car rentals, etc. were paid by the firm. The firm stated the worker incurred these expenses. The worker stated he was paid both commission and an event price which was $1,800 for 3 days and $2,400 for 4 days. The customers paid the firm directly. The firm established the level of payment for the services provided. The worker stated the firm reimbursed him for his health insurance for 18 months. Either party could terminate the relationship without incurring a liability. The worker did not perform similar services for others at the same time they performed services for the firm. The worker could only work for the firm and had a one-year non-complete upon termination of his services. The worker stated he was represented as a representative of the firm and the firm stated the worker was represented as the firm’s contractor. The worker stated the firm discharged him and the firm stated the worker was terminated according to their written agreement.Contract between the two parties:• The firm will give the worker a written notice for the project• The services the worker will need to perform for the project• The location of the project• The amount the worker will be paid for the project• The worker can accept or refuse the project• The worker was to give a 1 month notice for any time off• The firm listed a contract fee for the worker’s services• The worker was required to perform the services as outline in the project• The worker is to perform services under the firm’s business name• Either party can terminate the relationship with a 30-day noticeThere were invoices to the firm under the worker’s name listing training costs and travel expenses that the firm paid. The firm provided copies of reports the worker was required to submit upon completion of a project.
	enterAnalysis: As is the case in almost all worker classification cases, some facts point to an employment relationship while other facts indicate independent contractor status.  The determination of the worker’s status, then, rests on the weight given to the factors, keeping in mind that no one factor rules.  The degree of importance of each factor varies depending on the occupation and the circumstances.    Section 31.3121(d)-1(a)(3) of the regulations provides that if the relationship of an employer and employee exists, the designation or description of the parties as anything other than that of employer and employee is immaterial. Thus, if an employer-employee relationship exists, any contractual designation of the employee as a partner, co-adventurer, agent, or independent contractor must be disregarded.               Therefore, your statement that the worker was an independent contractor pursuant to an agreement is without merit. For federal employment tax purposes, it is the actual working relationship that is controlling and not the terms of the contract (oral or written) between the parties.  Training a worker by requiring an experienced employee to work with the worker, by corresponding with the worker, by requiring the worker to attend meetings, or by using other methods, indicates that the person or persons for whom the services are performed want the services performed in a particular method or manner. This is true even if the training was only given once at the beginning of the work relationship. In the instant case the worker was required to attend three annual trainings which showed control over the worker. In the instant case the worker was required to perform his services personally which showed the services were rendered personally, presumably the person or persons for whom the services were performed were interested in the methods used to accomplish the work as well as in the results as an employer.Integration of the worker’s services into the business operations generally shows that the worker is subject to direction and control. When the success or continuation of a business depends to an appreciable degree upon the performance of certain services, the workers who perform those services must necessarily be subject to a certain amount of control by the owner of the business. The worker in the instant case did perform his services under the firm's business named which demonstrated the worker's services were integrated into the firm's daily operations. A continuing relationship between the worker and the person or persons for whom the services are performed indicates that an employer-employee relationship exists. The worker in the instant case performed services from 2011 into 2015. A continuing relationship may exist where work is performed in frequently recurring although irregular intervals.  Lack of significant investment by a person in facilities or equipment used in performing services for another indicates dependence on the employer and, accordingly, the existence of an employer-employee relationship. The term “significant investment” does not include tools, instruments, and clothing commonly provided by employees in their trade; nor does it include education, experience, or training.  The right to discharge a worker is a factor indicating that the worker is an employee and the person possessing the right is an employer. An employer exercises control through the threat of dismissal, which causes the worker to obey the employer’s instructions. The firm did discharge the worker at the end of the relationship. An independent contractor, on the other hand, cannot be fired so long as the independent contractor produces a result that meets the contract specifications.  Based on the above analysis, we conclude that the firm had the right to exercise direction and control over the worker to the degree necessary to establish that the worker was a common law employee, and not an independent contractor operating a trade or business.Please go to www.irs.gov for further information.Firm: Publication 4341Worker: Notice 989



