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	enterFactsOfCase: The firm is in the business of selling online subscriptions of its retail tenant information database. The worker was engaged as a salesperson. She received a Form 1099-MISC for her services in 2010 through 2015. She had previously received Form W-2s for her executive assistant services in 2008 and 2009. During 2009, she changed positions and became a salesperson; she also received a 2009 Form 1099-MISC. There were references to a written contract but none was provided.  The firm indicated that it provided no training. The worker, however, noted that she was provided with a couple of scripts and listened to other salespeople. She received her work assignments from the owner or office manager. The firm noted that the worker's only work assignment was to sell subscriptions. Both parties agreed that the worker was responsible for soliciting customers by cold calling, tradeshow lead generation, incoming internet leads/calls and referrals. Both also agreed that leads were generated by both parties. The worker demonstrated the website and obtained credit card information from the firm's customers. Only the worker noted that all orders were subject to and approved by the firm. Both parties agreed that the firm assigned the worker’s territory. Each party indicated that the other determined the methods by which the assignments were performed and each indicated that the other would be responsible if any issues or problems arose. According to the firm, the worker only submitted subscription information; but then also indicated that the worker was required to use firm-provided lead tracking software to report on leads. The worker noted that she worked set scheduled hours and had to notify the firm if taking any time off. The firm disagreed noting that the worker scheduled her own hours and days. The worker indicated that she worked mostly at the firm’s premises and occasionally at trade shows representing the firm. The firm agreed that she worked on the firm's premises but that she occasionally worked from home as well. Only the worker mentioned attending required meetings and that she was to provide the services personally. The firm noted that it was the worker who would hire and pay any substitutes or helpers. The firm indicated that it provided a desk and phone service, access to lead tracking software and hardware to access the same as well as basic plan information. The worker provided a cell phone, vehicle, office supplies and marketing materials. The worker, however, noted that the firm provided all supplies; she provided a cell phone, vehicle and computer to continue working after hours. The worker did not pay any rent to the firm for use of its facility. The worker noted that she incurred tradeshow expenses such as hotel, flight, and food; sometimes she was reimbursed a set amount per day for food, subject to the owner’s discretion. The firm noted that it did not reimburse the worker for anything. Both parties agreed that she was paid a commission, twice a month and had no other risk other than the loss of that compensation. The customer paid the firm. Each party indicated that the other established the level of payment for services; the worker added that she could determine a discount within the owner’s guidelines. There were no benefits other than a Christmas bonus mentioned by the worker. Either party could terminate the relationship without incurring a liability. The worker did not perform similar services for others though the firm noted that she did. The worker noted that she signed two non-compete agreements but no copies were presented. The firm noted that the worker sold subscriptions on behalf of the firm. The relationship has ended. 
	enterAnalysis: In determining whether an individual is an employee or an independent contractor under the common law, all evidence of both control and lack of control or independence must be considered. The relationship of the worker and the business must be examined. Facts that show a right to direct or control how the worker performs the specific tasks for which he or she is hired, who controls the financial aspects of the worker’s activities, and how the parties perceive their relationship should be considered. As is the case in almost all worker classification cases, some facts point to an employment relationship while other facts indicate independent contractor status. The determination of the worker’s status, then, rests on the weight given to the factors, keeping in mind that no one factor rules. The degree of importance of each factor varies depending on the occupation and the circumstances. There are significant similarities between this case and Revenue Ruling 74-111, 1974-1 C.B. 294.  In that ruled case, salesmen selling cable television system subscriptions at prescribed prices and terms within assigned territories, and under written agreements describing them as independent contractors, were employees. The company was in the business of obtaining subscriptions to cable television systems. The salesmen received only commissions and were required to pay all their own expenses. They were required to follow-up on leads furnished by the company, appear at the company premises and submit daily reports. They could be terminated on the basis of an unfavorable amount of sales generated. The salesmen did not have to follow a sales routine established by the firm or work a specified number of hours per week. They performed their services on a door-to-door basis within a territory specified by the company. The salesmen adhered to prices and terms established by the company. They recorded and submitted each sale to the company. They operated under the company's name and did not hold themselves out to the public as available to perform services of a similar or related nature.Generally the relationship of employer and employee exists when the person for whom the services are performed has the right to control and direct the individual who performs the services, not only as to the result to be accomplished by the work but also as to the details and means by which that result is accomplished. That is, an employee is subject to the will and control of the employer not only as to what shall be done but how it shall be done. In this connection, it is not necessary that the employer actually direct or control the manner in which the services are performed; it is sufficient that he has the right to do so. The facts in the ruled case show that the company exercised, or has the right to exercise, over the salesmen the degree of direction and control necessary to establish an employer-employee relationship under the common law rules. The fact that the salesmen were described as independent contractors in their written agreements with the company is immaterial.In this instant case, the worker performed most of her services at the firm’s location. If the work is performed on the premises of the person or persons for whom the services are performed, that factor suggests control over the worker, especially if the work could be done elsewhere. Work done off the premises of the person or persons receiving the services, such as at the office of the worker, indicates some freedom from control.  However, this fact by itself does not mean that the worker is not an employee. The importance of this factor depends on the nature of the service involved and the extent to which an employer generally would require that employees perform such services on the employer’s premises. This  worker  was also required to report on leads using the firm’s lead tracking software. Furthermore, her services were performed on a continuous basis rather than a one-time occurrence. A continuing relationship between the worker and the person or persons for whom the services are performed indicates that an employer-employee relationship exists.   The firm provided the workplace, workspace, and needed equipment including software. The worker paid no rental or lease for use of the firm's facility. She had no ability for profit or loss as she had no investment in a business. She could make more or less income; however, the opportunity for higher earnings or of gain or loss from a commission arrangement is not considered profit or loss. The firm established its pricing as evidenced on its website even if the worker was allowed some flexibility. The firm’s business of selling subscriptions to its online database made the worker’s services essential and integral to the firm’s operation. This also indicated that the worker would have to be subject to a degree of direction and control by the firm whether or not that control was exercised. When the success or continuation of a business depends to an appreciable degree upon the performance of certain services, the workers who perform those services must necessarily be subject to a certain amount of control by the owner of the business. Based on the above analysis, we conclude that the firm had the right to exercise direction and control over the worker to the degree necessary to establish that the worker was a common law employee and not an independent contractor operating a trade or business.   Please see Publication 4341 for guidance and instructions for firm compliance.    



