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	enterFactsOfCase: Information provided indicated the firm is a retail business of audio equipment.  It also provides service for said equipment.  The worker provided services as a driver for the firm for tax years 2014-2015.  The firm indicated the worker performed installation of audio visual equipment on specific jobs for the firm, as needed and to satisfy customer expectations.  They state he was an independent Contractor.  The firm did have the right to control or direct the result of the work by the worker and not the means and methods of accomplishing the result.  He was not provided any benefits.  The firm stated customer instructions regarding installation were given.  The worker was contacted when an installation was scheduled. The worker determined how he performed his services.  He was required to provide verbal confirmation that the job had been completed and the equipment was in working order and customer expectations were met.  the hours varied based on the needs of the specific install. All work was performed at the firm's customer location.  The worker was required to perform his services personally. The firm indicated they would use another vendor if the worker could not perform services.  The firm provided the equipment to be installed.  The worker provided his own tools for the installation.  The worker was paid by the hour, the customer paid the firm for the services.  Either party could terminate the work relationship without incurring a penalty or liability.  The firm indicated the worker has a general excise tax license.  Documentation was not provided.  He was represented as an installer/independent contractor. The firm indicated the job completed. The worker stated he drove the firm owner to various locations as directed.  Or, he would pick up and deliver equipment as instructed by the firm owner.  He also made bank deposits for the firm.  Work was performed on firm premises, if not delivering products etc.  He was required to perform his services personally.  The firm provided all equipment and supplies.  The worker was provided a $25.00 per week auto allowance.  The worker was paid by the hour.  The customer paid the firm.  Either party could terminate the work relationship without incurring a penalty or liability.  The worker indicated he did not provide similar services to others.  He indicated the firm started paying late, or did not have enough money to pay him for the hours worked, so he quit. 
	enterAnalysis: We have applied the above law to the information submitted.  As is the case in almost all worker classification cases, some facts point to an employment relationship while other facts indicate independent contractor status.  The determination of the worker’s status, then, rests on the weight given to the factors, keeping in mind that no one factor rules.  The degree of importance of each factor varies depending on the occupation and the circumstances. Evidence of control generally falls into three categories: behavioral control, financial control, and relationship of the parties, which are collectively referred to as the categories of evidence.  In weighing the evidence, careful consideration has been given to the factors outlined below.  Factors that illustrate whether there is a right to control how a worker performs a task include training and instructions.  In this case, you retained the right to change the worker’s methods and to direct the worker to the extent necessary to protect your financial investment.  A requirement that the worker submit regular or written reports to the person or persons for whom the services are performed indicates a degree of control.  If the person or persons retain the right to control the order or sequence of the work, this is sufficient to indicate an employer-employee relationship.  Factors that illustrate whether there is a right to direct and control the financial aspects of the worker’s activities include significant investment, unreimbursed expenses, the methods of payment, and the opportunity for profit or loss.  In this case, the worker did not invest capital or assume business risks, and therefore, did not have the opportunity to realize a profit or incur a loss as a result of the services provided.  Payment by the hour, week, or month generally points to an employer-employee relationship. Factors that illustrate how the parties perceive their relationship include the intent of the parties as expressed in written contracts; the provision of, or lack of employee benefits; the right of the parties to terminate the relationship; the permanency of the relationship; and whether the services performed are part of the service recipient’s regular business activities.  In this case, the worker was not engaged in an independent enterprise, but rather the services performed by the worker were a necessary and integral part of your business.  Both parties retained the right to terminate the work relationship at any time without incurring a liability.  Therefore, your statement that the worker was an independent contractor pursuant to an agreement is without merit.  For federal employment tax purposes, it is the actual working relationship that is controlling and not the terms of the contract (oral or written) between the parties.  CONCLUSIONBased on the information provided and common law I find the worker to have been an employee.  Whether the services were as an installer or as a driver all work was performed under the firm's business name.  The firm obtained and assigned all work orders.  The worker was required to perform the services in the order received.  The firm provided all equipment and supplies for the work to be performed.  The fact the worker provided his own tools, does not indicate a business financial investment.  The customer paid the firm directly for the equipment and services received.  The worker was paid by the hour, therefore was not in a position to incur a profit or suffer a financial loss. 



