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	enterFactsOfCase: Information provided finds the firm is a wedding venue and vacation rental business.  The firm stated she was initially hired as contract laborer (under the firm's other business) with the understanding that if it worked out after a month she would be hired as an employee with more pay.  The firm indicated the worker was only treated as an employee for this firm.  Our records indicated however, both Form W-2 and Form 1099-MISC were issued.  The worker was hired right out of college.  The job was seasonal, as it is hard to do landscaping work in the winter.  The firm stated as an employee the worker was under stricter supervision, more distinct tasks  with year round work.  She was paid by the hour, with vacation and personal leave time.  The daily routine varied dependent on the jobs that were required.  The firm provided tools as needed.  Either party could terminate with a two weeks notice, severance pay was given.  The worker indicated she performed services as a landscaper, maintaining grounds and buildings, installing gardens, running errands for the firm.  Services were performed for tax years 2015 and 2016.  The firm reported income earned in 2015 on Form 1099-MISC.  The work was dictated by the employer on a daily basis.  She was given a list of instructions and order of tasks.  Copies of e-mailed instructions were provided.  The worker performed services from eight to five, Monday through Friday. The worker indicated the services were performed on the firm premises.  Weekly meetings were required.  She was required to perform her services personally. The worker indicated the firm provided all equipment and tools.  She was paid by the hour. She was also given bonuses.  The customer paid the firm.  Either party could terminate the work relationship without incurring a penalty or liability.  She was represented as an employee of the firm.  The worker indicated she quite. 
	enterAnalysis: The withholding of income tax or the Federal Insurance Contributions Act (FICA) tax from an individual’s wages is “treatment” of the individual as an employee, whether or not the tax is paid over to the Government.  The filing of an employment tax return and Form W-2 for a period with respect to an individual, whether or not tax was withheld from the individual, is “treatment” of the individual as an employee for that period.  The worker received a Form 1099-MISC and a Form W-2 from you in the course of the work relationship, and the services did not substantially change.  As previously stated, the issuance of Form W-2 and/or the withholding of taxes on income for an individual would be considered treatment of the individual as an employee, and would apply in this case.  ConclusionBased on the information provided and common law I find the worker to have been an employee for all services performed.  The firm had indicated the worker was an employee for this firm and had been issued Form W-2.  Our records indicated they had also issued income earned on Form 1099-MISC under this business entity also.  The firm had indicated they directed and controlled the work performed.  The worker was paid by the hour indicating no opportunity for profit or loss for the services performed. 



