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	enterFactsOfCase: The worker submitted a request for a determination of worker status in regard to services performed for the firm from August 2021 to December 2021 as a repair and maintenance worker. The firm issued the worker Form 1099-NEC for 2021. The worker filed Form SS-8 to determine whether he was an employee or an independent contractor. The firm’s response states its business is property repair and maintenance. The worker performed various repairs for the firm. The worker was classified as an independent contractor as he determined the hours and days worked. He determined his own rate of pay He would submit an invoice to the firm for payment. The firm stated the worker would receive his instructions when a tenant would call with an issue. The firm provided work assignments to the worker when the tenants contacted the firm with an issue, they would contact the worker, or the tenants could contact the worker directly. The worker determined the methods by which those assignments were performed. If problems or complaints arose, the firm and the worker would resolve those issues collaboratively. The worker would submit invoices and quotes to the firm. No meetings were required of the worker. Services were performed on the premises of the firm’s customers. The worker was not required to personally perform the services. The worker was responsible for the hiring and paying of substitutes or helpers. The worker stated he would receive repair work orders from the firm. The firm provided work assignments and determined the methods by which those assignments were performed. The firm was responsible for problem resolution. The worker was required to personally perform the services. The worker would hire and pay substitutes or helpers. The firm would reimburse the worker. The firm stated they would reimburse the worker for what he spent. The worker provided the supplies, equipment and materials to perform the services. The worker did not lease space, equipment, or a facility. Customers pay the firm. The worker is paid the amount of the invoice that he submitted to the firm; a drawing account for advances was not allowed. The economic loss or financial risk to the worker were tools, equipment, materials, and insurance. The worker established the level of payment for the services provided. The firm did not carry worker’s compensation insurance on the worker. The worker stated he provided his own supplies. The firm did not provide anything to the worker. The worker incurred the expense of traveling. The firm reimburses the worker for any materials that are needed. He is paid a lump sum rate of pay. Economic loss or financial risk was not applicable to the worker. The firm stated there were no benefits extended to the worker. The work relationship could be terminated by either party without incurring liability or penalty. The worker performed similar services for others. He is represented as a contractor to the firm’s customers. He performs the services under his own business name. The relationship between the parties ended when the worker told the firm he was retiring, and they would need to find someone else. The worker stated he provided the materials and instructions. He sells the completed product to the firm. The relationship between the parties ended when the job was completed. 
	enterAnalysis: Generally, the relationship of employer and employee exists when the person for whom the services are performed has the right to control and direct the individual who performs the services, not only as to what is to be done, but also how it is to be done. It is not necessary that the employer actually direct or control the individual, it is sufficient if he or she has the right to do so. Section 31.3121(d)-1(a)(3) of the regulations provides that if the relationship of an employer and employee exists, the designation or description of the parties as anything other than that of employer and employee is immaterial. Thus, if an employer-employee relationship exists, any contractual designation of the employee as a partner, coadventurer, agent, or independent contractor must be disregarded.      In determining whether an individual is an employee or an independent contractor under the common law, all evidence of both control and lack of control or independence must be considered. We must examine the relationship of the worker and the business. We consider facts that show a right to direct or control how the worker performs the specific tasks for which he or she is hired, who controls the financial aspects of the worker’s activities, and how the parties perceive their relationship. The degree of importance of each factor varies depending on the occupation and the context in which the services are performed.Factors that illustrate whether there is a right to control how a worker performs a task include training and instructions. In this case, the firm did not retain the right to change the worker’s methods and to direct the worker. The firm allowed the worker to perform the agreed upon services how, when, where the worker chose as long as the services were performed accordingly. The firm did not provide the worker with any training. The worker was not prohibited from performing similar services for others and was not required to perform the services personally. These facts indicate the worker had control over the methods and means used to perform the services. Factors that illustrate whether there is a right to direct and control the financial aspects of the worker’s activities include significant investment, unreimbursed expenses, the methods of payment, and the opportunity for profit or loss. In this case, the worker invested capital or assumed business risks, and therefore, did have the opportunity to realize a profit or incur a loss as a result of the services provided. The worker provided all the equipment, materials, and supplies needed to perform the services. The worker had control over the profit and loss made with regard to performance of the services. These facts indicated the worker had financial control over the services performed for the firm. Factors that illustrate how the parties perceive their relationship include the intent of the parties as expressed in written contracts; the provision of, or lack of employee benefits; the right of the parties to terminate the relationship; the permanency of the relationship; and whether the services performed are part of the service recipient’s regular business activities. Both parties retained the right to terminate the work relationship at any time without incurring a liability. In this case, the worker provided the materials and instructions for the products and then sold it to the firm. The classification of a worker as an independent contractor should not be based primarily on the fact that a worker’s services may be used on a temporary, part-time, or as-needed basis. As noted above, common law factors are considered when examining the worker classification issue.Based on the above analysis, we conclude that the firm did not have the right to exercise direction and control over the worker to the degree necessary to establish that the workers were common law employees, and the workers were independent contractors operating a trade or business.



