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	enterFactsOfCase:    It is our usual practice in cases of this type to solicit information from both parties involved.  Upon the submission of the Form SS-8 from the worker, we requested information from the firm concerning this work relationship.  The firm's president responded to our request for completion of Form SS-8. From the information provided the firm is an information technology consulting company specializing in software/database application development within intranet and internet environments.  The worker was engaged under a written contract with the firm as a client technologies specialist providing computer support services to the firm's clients.  The firm states the worker worked independently, she made her schedule and time with the client, they did not direct her, and they had no control over her job.  The firm reported the worker's earnings on Forms 1099-MISC.The firm states they provided no training, instructions, and no assignments to the worker.  The firm states the client determined the worker’s methods for performing services.  The worker was required to personally perform her services and the worker performed her services at the firm's client location.  The firm states the worker was required to notify the client if any problems or complaints arose for their resolution.  The client provided all equipment, supplies, and materials to the worker in order to perform her services.  The worker did not incur expenses, the client paid the firm for services rendered by the worker, the firm paid the worker at an hourly rate, and the worker could not incur a loss as a result of her services.  The worker was not eligible for employee benefits.  The firm states the worker performed services for others.  The worker did not advertise her services.  Either party could terminate the work relationship at any time without either party incurring a liability.  The written agreement between the firm and the worker indicates during the term of the contractor agreement, the firm may request that project plans, progress reports, and a final results report be provided by the worker on a monthly basis.    
	enterAnalysis: As is the case in almost all worker classification cases, some facts point to an employment relationship while other facts indicate independent contractor status.  The determination of the worker’s status, then, rests on the weight given to the factors, keeping in mind that no one factor rules.  The degree of importance of each factor varies depending on the occupation and the circumstances. Evidence of control generally falls into three categories: behavioral control, financial control, and relationship of the parties, which are collectively referred to as the categories of evidence.  In weighing the evidence, careful consideration has been given to the factors outlined below.  Factors that illustrate whether there is a right to control how a worker performs a task include training and instructions.  In this case, the worker was experienced in this line of work and did not require training or detailed instructions from the firm.  In addition, the worker’s services were performed at the firm’s client location rather on the firm’s premises.  The need to direct and control a worker and his services should not be confused with the right to direct and control.  The worker provided his services on behalf of and under the firm’s business name rather than an entity of his own.  The firm is in the business of providing technical personnel to their clients.  The firm was responsible for the quality of the work performed by the worker and for the satisfaction of their clients.  This gave the firm the right to direct and control the worker and his services in order to protect their financial investment, their business reputation, and their relationship with their clients.Factors that illustrate whether there is a right to direct and control the financial aspects of the worker’s activities include significant investment, unreimbursed expenses, the methods of payment, and the opportunity for profit or loss.  In this case, the worker did not invest capital or assume business risks, and therefore, did not have the opportunity to realize a profit or incur a loss as a result of the services provided.  Factors that illustrate how the parties perceive their relationship include the intent of the parties as expressed in written contracts; the provision of, or lack of employee benefits; the right of the parties to terminate the relationship; the permanency of the relationship; and whether the services performed are part of the service recipient’s regular business activities.  In this case, the worker was not engaged in an independent enterprise, but rather the services performed by the worker were a necessary and integral part of the firm's business.  Integration of the worker’s services into the business operations generally shows that the worker is subject to direction and control.  When the success or continuation of a business depends to an appreciable degree upon the performance of certain services, the workers who perform those services must necessarily be subject to a certain amount of control by the owner of the business.  While a worker may work independently it does not mean he or she is an independent contractor.  An independent contractor is a person in an independent business of his or her own who can realize a profit or suffer a loss as a result of his or her services.  There was no evidence presented or found in this investigation that the worker had a business license or business registration in the state where she performed services offering the services of a business.  Both parties retained the right to terminate the work relationship at any time without incurring a liability. Revenue Ruling 87-41; 1987-1 C.B. 296, Situation 1 involves a firm who is engaged in the business of providing temporary technical services to its clients.  The firm maintains a roster of workers who are available to provide technical services to prospective clients. The firm does not train the workers but determines the services that the workers are qualified to perform based on information submitted by the workers. The firm has entered into a contract with the client.  The contract states that the firm is to provide the client with workers to perform computer programming services meeting specified qualifications for a particular project.  The individual, a computer programmer, enters into a contract with the firm to perform services as a computer programmer for the client's project, which is expected to last less than one year.  The individual is one of several programmers provided by the firm to the client.   The individual's contract with the firm states that the individual is an independent contractor with respect to services performed on behalf of the firm for the client.The individual and the other programmers perform the services under the firm's contract with the client.  During the time the individual is performing services for the client, even though the individual retains the right to perform services for other persons, substantially all of the individual's working time is devoted to performing services for the client.  A significant portion of the services are performed on the client's premises.  The individual reports to the firm by accounting for time worked and describing the progress of the work.  The firm pays the individual and regularly charges the client for the services performed by the individual.  The work of the individual and other programmers is regularly reviewed by the firm.  The review is based primarily on reports by the client about the performance of these workers.  Under the contract between the individual and the firm, the firm may terminate its relationship with the individual if the review shows that he or she is failing to perform the services contracted for by the client.  The facts in situation 1 of Revenue Ruling 87-41 and the facts in this case are substantially similar.  In this case, the firm engaged the worker to perform services for its clients on their behalf and compensated her for services rendered at an agreed upon hourly rate.  The firm regularly charged the client for services performed by the worker and, as in the revenue ruling cited above, there was a reporting of progress of the job(s) which the worker was working on.  We believe the same level of direction and control existed in the case we are now considering as in the revenue ruling.  Based on the above analysis, we conclude that the firm had the right to exercise direction and control over the worker to the degree necessary to establish that the worker was a common law employee, and not an independent contractor operating a trade or business.



