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	enterFactsOfCase: The firm is a corporation operating a creative art design company. The firm engaged the worker as an IT assistant to the their IT manager. There was a written agreement between the two parties. The worker submitted a resume and filled out an application for the position.The worker stated he gets his instructions from his manager. The worker stated he received a regular “To-Do List” from the firm. The firm stated the worker did not have set assignments to perform. The worker relied upon the firm (IT manager) to resolve problems and complaints. The firm stated the worker did not have to produce any reports but the worker stated there were e-mails back & forth between him and the IT manager. The firm stated the worker was required to provide services upon IT support’s needs. The worker stated he worked every Wednesday and Friday from 9 a.m. to 3 p.m. The worker was required to work 8 hr. days while the IT manager was on vacation or had sick days. The worker performed his services at the firm’s location. The worker was required to perform his services personally.The firm provided the location, office equipment and supplies the worker needed to perform his services. The worker did not lease any space to perform the services. The worker stated his only expense was to pay for his own parking. The worker was paid on an hourly basis. The customers paid the firm directly. The worker’s hourly rate was negotiated upon what was posted on Craig’s List.The worker received no holidays. Either party could terminate the relationship without incurring a liability. The worker did perform similar services for others. The worker stated he was represented as the firm’s on-site IT Technical Support. The services appear to be ongoing. The firm provided a copy of the worker’s W-9 he signed on 12-18-2013.The firm provided a copy of the worker’s resume.There was a Consultant Services Agreement which included the following:• The worker was to agree to devote his time, skill, knowledge and attention to fulfill the duties and responsibilities requested by the firm.• The term began on 12-18-2013. • The worker would have a title of part-time I.T. Assistant• Worker was responsible for duties set forth on Exhibit A• Compensation of $28/hr.• Termination on an at-will basis.• Dutieso Assist in-house IT Managero Assist in monitoring network, backup and performing restoration procedureso Help in the installation of new hardware/software/ plug-ins o Assist creative, production and administration staff with day to day troubleshooting and technical issues.
	enterAnalysis: As is the case in almost all worker classification cases, some facts point to an employment relationship while other facts indicate independent contractor status.  The determination of the worker’s status, then, rests on the weight given to the factors, keeping in mind that no one factor rules.  The degree of importance of each factor varies depending on the occupation and the circumstances.    Section 31.3121(d)-1(a)(3) of the regulations provides that if the relationship of an employer and employee exists, the designation or description of the parties as anything other than that of employer and employee is immaterial.  Thus, if an employer-employee relationship exists, any contractual designation of the employee as a partner, co-adventurer, agent, or independent contractor must be disregarded.               Therefore, your statement that the worker was an independent contractor pursuant to an agreement is without merit.  For federal employment tax purposes, it is the actual working relationship that is controlling and not the terms of the contract (oral or written) between the parties.  Integration of the worker’s services into the business operations generally shows that the worker is subject to direction and control.  When the success or continuation of a business depends to an appreciable degree upon the performance of certain services, the workers who perform those services must necessarily be subject to a certain amount of control by the owner of the business. In the instant case the worker was engaged by the firm to assist their IT manager which the worker was required to take instructions from demonstrating the worker's services were integrated into the firm's daily operations.A worker who is required to comply with another person’s instructions about when, where, and how he or she is to work is ordinarily an employee.  This control factor is present if the person or persons for whom the services are performed have the right to require compliance with instructions. In the instant case the worker was engaged as an assistant to the IT manager and the worker was required to follow his manager's instructions which showed control over the worker.  Some employees may work without receiving instructions because they are highly proficient and conscientious workers or because the duties are so simple or familiar to them.  Furthermore, the instructions, that show how to reach the desired results, may have been oral and given only once at the beginning of the relationship.  If the services must be rendered personally, presumably the person or persons for whom the services are performed are interested in the methods used to accomplish the work as well as in the results.  In the instant case the worker was required to perform his services personally which demonstrated the firm was interested in the methods used as well as the end result as an employer.Payment by the hour, week, or month generally points to an employer-employee relationship, provided that this method of payment is not just a convenient way of paying a lump sum agreed upon as the cost of a job.  In such instances, the firm assumes the hazard that the services of the worker will be proportionate to the regular payments.  In the instant case the worker's hourly rate was outlined in the agreement between the two parties. This action warrants the assumption that, to protect its investment, the firm has the right to direct and control the performance of the workers. Lack of significant investment by a person in facilities or equipment used in performing services for another indicates dependence on the employer and, accordingly, the existence of an employer-employee relationship.  The term “significant investment” does not include tools, instruments, and clothing commonly provided by employees in their trade; nor does it include education, experience, or training.  Also, if the firm has the right to control the equipment, it is unlikely the worker had an investment in facilities. In the instant case the worker did not have a significant investment in the services he performed as the worker only provided his personal services.Based on the above analysis, we conclude that the firm had the right to exercise direction and control over the worker to the degree necessary to establish that the worker was a common law employee, and not an independent contractor operating a trade or business.Please go to www.irs.gov for further information.Firm: Publication 4341Worker: Notice 989        



