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	enterFactsOfCase:    It is our usual practice in cases of this type to solicit information from both parties involved.  Upon the submission of the Form SS-8 from the worker, we requested information from the firm concerning this work relationship.  The firm responded to our request for completion of Form SS-8. From the information provided the firm is in the business of providing two types of used car window stickers, the Vehicle Equipment List (VEL) and Buyer’s Guides, to automobile dealerships.  The VEL window stickers list the vital statistics of each vehicle (make, model, color, mileage, etc.).  The vital statistics for each VEL are gathered by data techs whom they engage as independent contractors who physically examine each used vehicle then enters the data into the firm's proprietary software program.  The data techs then print the VEL window sticker and the buyer’s guide and affix them to the vehicles in the location specified by each used car dealership.  The data techs also take digital photographs of each vehicle, which they upload to their laptops computers.  The worker was engaged as a data tech in 2012 and 2013 and the firm reported the worker's earnings on Forms 1099-MISC.  When the data techs call on a dealership, they are advised by the dealer of any new or used car inventory that has arrived since the techs last visit.  Occasionally, a VEL and/or buyer’s guide has been torn off of a vehicle, in which case, as a tech walks the lot, he makes a notation to do a reprint for any vehicles in the propriety database that are missing stickers.  The firm provided the worker with a printed instruction sheet on how to install their software and a section of the installed software provided a tutorial on how to use the software.  The firm states they assigned the worker a route of used car dealerships to call on and they determined how the worker performed his services.  The worker performed his services at customers’ locations.  If a problem arose while performing services, the worker was advised by the dealership and the issue would be resolved between the two.  The worker submitted a weekly independent contractor payment form to the firm recapping work done at dealerships.  The following week the worker was paid by the firm for the work listed on the form.  If a helper or substitute was needed, the firm states they assigned a data tech from another route to help or fill-in for the worker.  The firm states the worker was not directly supervised by them and they did not specify which days of the week or times of day duties must be performed.  The frequency of site visits and work hours were determined by mutual agreement between the worker and the used car dealerships.  There were instances when a used car dealership had a large number of incoming vehicles that needed stickers and photos.  When this occurred, the firm states the dealer contacted the worker directly and requested his services. The firm states they generally contract with college students to perform data tech services because these individuals could schedule work hours and dealership visits around their class schedules.  Data techs were paid a fixed rate for each vehicle for which they produced VEL window stickers, buyer’s guides, and digital photographs.  The more photographs required, the more the data techs were compensated.  The firm provided the software to the worker in order to perform his services.  The firm states the worker provided a laptop computer, printer, and stickers.  The worker used his own vehicle to travel to each of the dealerships he was assigned.  He incurred fuel and maintenance expenses in the performance of his services.  The firm states they did not reimburse the worker for any of these expenses.  The clients paid the firm for services rendered by the worker and the firm paid the worker.  The firm states they established the level of payment for the services provided.  The worker was not eligible for employee benefits.  The firm states the worker performed similar services for others and he was not required to seek their approval in order to do so.  The worker did not advertise his services.  The firm states they represented the worker as an independent contractor to their customers with them acting as the billing agent for the work performed.  Either party could terminate the work relationship at any time without either party incurring a liability. The relationship ended when the worker graduated from college. 
	enterAnalysis: As is the case in almost all worker classification cases, some facts point to an employment relationship while other facts indicate independent contractor status.  The determination of the worker’s status, then, rests on the weight given to the factors, keeping in mind that no one factor rules.  The degree of importance of each factor varies depending on the occupation and the circumstances. Evidence of control generally falls into three categories: behavioral control, financial control, and relationship of the parties, which are collectively referred to as the categories of evidence.  In weighing the evidence, careful consideration has been given to the factors outlined below.  Factors that illustrate whether there is a right to control how a worker performs a task include training and instructions.  In this case, The worker did not require training or detailed instructions from the firm and he performed his services away from the firm’s premises.  The need to direct and control a worker and his services should not be confused with the right to direct and control.  The worker provided his services on behalf of and under the firm’s business name rather than an entity of his own.  The firm was responsible for the quality of the work performed by the worker and for the satisfaction of their clients.  This gave the firm the right to direct and control the worker and his services in order to protect their financial investment, their business reputation, and their relationship with their clients.Even when a company allows a worker considerable latitude in performing their services, the retention of the right to give instructions or directions, without exercising that right, is enough to make the worker an employee.  In many instances, this retention is indicated by the requirement that the worker provide the firm with frequent reports such the independent payment form the worker was required to provide in this case.  In some respects, an experienced and conscientious worker is free and is expected to exercise his own judgment and initiative as to the performance of his services and is many times hired due to their experience and knowledge.  However, the worker’s position in this case was that of a representative of the firm providing services to the firm’s clients.  The firm alone had the ultimate right to determine what the worker’s assignments consisted of and they retained the right to issue general instructions as to the means to be used to reach those objectivesIn this investigation, we looked at whether the worker displayed characteristics of an independent contractor; such as the outpouring of money into a business offering those services to the public and the opportunity to incur a loss or realize a profit as a result of his services.  The worker in this case did not have this. The worker was a college student performing services around his college schedule.  The worker did not have a business license or business registration in the state which he performed services.  An important factor of determining a worker’s status is who had the contractual relationship with the client and whom did the client pay.  In this case, that relationship was between the firm and their clients.  While the worker did perform services on a short-term, temporary basis, this in and of itself does not make the worker an independent contractor as both employees and independent contractors can be engaged by a company when the needs of a business warrants.  Factors that illustrate whether there is a right to direct and control the financial aspects of the worker’s activities include significant investment, unreimbursed expenses, the methods of payment, and the opportunity for profit or loss.  In this case, the worker did not invest capital or assume business risks, and therefore, did not have the opportunity to realize a profit or incur a loss as a result of the services provided.  The worker provided his own lap top computer and supplies in order to perform his services; however, this is not considered a significant investment.  The term “significant investment” does not include tools, instruments, computer, cellular telephones, and clothing commonly provided by employees in their trade; nor does it include education, experience, or training. Special scrutiny is required with respect to certain types of facilities, such as home offices.  Factors that illustrate how the parties perceive their relationship include the intent of the parties as expressed in written contracts; the provision of, or lack of employee benefits; the right of the parties to terminate the relationship; the permanency of the relationship; and whether the services performed are part of the service recipient’s regular business activities.  In this case, the worker was not engaged in an independent enterprise, but rather the services performed by the worker were a necessary and integral part of the firm's business.  Both parties retained the right to terminate the work relationship at any time without incurring a liability. Based on the above analysis, we conclude that the firm had the right to exercise direction and control over the worker to the degree necessary to establish that the worker was a common law employee, and not an independent contractor operating a trade or business.



