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	enterFactsOfCase: The firm operates a drywall and painting business.  The firm engaged the worker through a referral to perform painting services as an employee for the firm's business operation.  At the beginning of the 2nd quarter in 2014 the firm due to financial difficulties spoke with the worker and verbally agreed to engage the worker as an independent contractor.  The firm provided the worker with job specification instructions.  The firm assigned the worker jobs to perform based on the firm's business needs.  The firm and worker determined the methods used by the worker to perform the services.  The firm required the worker to contact the firm regarding any problems or complaints for resolution.  The firm required the worker to be at the job site between 8a.m. to 9a.m. and the worker determined the work schedule based on job assignments.  The worker performed the services at the firm's customers job sites.  The firm required the worker to perform the services personally.  The firm or worker hired substitutes or helpers and the firm paid them directly or reimbursed the worker if the worker paid any.  The firm provided gas, transportation, and materials needed per the firm and the worker provided gas, labor and tools.  The worker did not lease equipment or incur any business expenses but incurred personal item expenses.  The firm paid the worker an hourly wage and the customers paid the firm.  The firm determined the level of payment for the services based on time and size of the jobs.  The firm did not carry workers' compensation insurance.  Per the firm the worker could suffer an economic loss and had a financial risk related to items damaged on customer's premises.   The worker indicated he could not suffer any economic loss and had no financial risk.  There were no contracts between the firm and the worker.  The firm provided no benefits.  The firm indicated the worker did perform similar services for others and was not required to obtain the firm's prior approval to do so.  The firm did not know if the worker advertised as a business to the public.  The worker stated he did no advertising.  Both the firm and the worker retained the right to terminate the working relationship at any time without incurring any liability.    
	enterAnalysis: The withholding of income tax or the Federal Insurance Contributions Act (FICA) tax from an individual’s wages is “treatment” of the individual as an employee, whether or not the tax is paid over to the Government.  The filing of an employment tax return and Form W-2 for a period with respect to an individual, whether or not tax was withheld from the individual, is “treatment” of the individual as an employee for that period.  The worker received a Form W-2 and a Form 1099-MISC from you in the course of the work relationship, and the services did not substantially change.  As previously stated, the issuance of Form W-2 and/or the withholding of taxes on income for an individual would be considered treatment of the individual as an employee, and would apply in this case.  The firm indicated that the worker became an independent contractor pursuant to an agreement.  For federal employment tax purposes, it is the actual autonomy of a working relationship that is controlling and not the terms of the contract (oral or written) between the parties.  The firm stated the worker did perform similar services for others and was not required to obtain the firm's prior approval to do so.  Although this could be an important factor to consider in an independent contractor relationship, this factor alone would not make the worker to be an independent contractor.  Many workers have more than one job at a time and may be an employee in one or all working relationships depending on the autonomy of each one.  In this case the worker was an employee under common law for federal employment tax purposes for the entire working relationship.        



