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	enterFactsOfCase: The firm is in the business of compiling data from public records on new businesses, land development and Article V campaign for a US balancedbudget amendment. The worker was engaged as the Executive Director of the Balance Budget Amendment Task Force (BBATF) who managed theday to day operations of the task force. He received Form 1099-MISC for his services from 2011 to 2017. There was a written agreement.The firm provided instructions and work assignments via phone calls and email as well as through the Monday morning conference call, required toplan the upcoming weeks activities. The firm referred to the agreement that stated projects and deadlines were discussed during the weeklyconference calls. Each party indicated that the other determined the methods by which the assignments were performed and would be contacted ifany issues or problems arose. Both parties agreed that the worker attached a detailed invoice of his activities and expenses for which he wasreimbursed. The worker was required to have office hours and be available for calls during set scheduled hours. The firm noted that they did notknow his routine and that he determined his own work schedule. Both agreed that the worker had a home office and traveled to conference and offsitemeetings as well. Both also agreed that the worker was required to provide the services personally; the worker noted that only the firm could hire/pay any substitute workers.Both the firm and the worker agreed that the firm provided the campaign phone, post office box, postage, conference call service, email service, statelegislator data and advertising. The worker provided the computer, home office, office supplies, internet, cell phone, and transportation. The firmreimbursed him for most travel as well as for some printing. The worker was paid by the hour and had the risk of damage or loss of home office/equipment. The worker mentioned potential auto/laptop damage and personal injury. Both agreed that the worker established the level of payment forservices though the worker added that the firm initially dictated the payment.Both the firm and the worker agreed that there were no benefits although the firm gave the worker a personal loan which was eventually forgiven inexchange for services. Either party could terminate the relationship without incurring a liability. The worker did not perform similar services forothers though the firm mentioned that the agreement allowed him to do so; however evidence provided indicated that the worker was to give 100% ofhis effort to his position. Both parties agreed that the worker was represented as the Executive Director.. The relationship has ended.
	enterAnalysis: In determining whether an individual is an employee or an independent contractor under the common law, all evidence of both control and lack ofcontrol or independence must be considered. The relationship of the worker and the business must be examined. Facts that show a right to direct orcontrol how the worker performs the specific tasks for which he or she is hired, who controls the financial aspects of the worker’s activities, and howthe parties perceive their relationship should be considered. As is the case in almost all worker classification cases, some facts point to anemployment relationship while other facts indicate independent contractor status. The determination of the worker’s status, then, rests on the weightgiven to the factors, keeping in mind that no one factor rules. The degree of importance of each factor varies depending on the occupation and thecircumstances.Factors that illustrate whether there is a right to control how a worker performs a task include training and instructions. In this case, the firm retainedthe right to change the worker’s methods and to direct the worker to the extent necessary to protect its financial investment. The firm engaged theworker to manage day-to-day operations as an executive director of a task force. While the worker may have been given considerable latitude in theperformance of his services, the firm directed him to have set scheduled hours; this was supported by evidence provided. The establishment of sethours of work by the person or persons for whom the services are performed is a factor indicating control. If the nature of the occupation makes fixedhours impractical, a requirement that workers be on the job at certain times is an element of control. It is acknowledged that these 'office hours' wereat the worker's home however were established to service the firm's operations. If the work is performed on the premises of the person or persons forwhom the services are performed, that factor suggests control over the worker, especially if the work could be done elsewhere. Work done off thepremises of the person or persons receiving the services, such as at the office of the worker, indicates some freedom from control. However, this factby itself does not mean that the worker is not an employee. The importance of this factor depends on the nature of the service involved and theextent to which an employer generally would require that employees perform such services on the employer’s premises.From evidence provided, the firm indicated that the worker was to devote 100% of his efforts to his job. The term “full-time” may vary with theintent of the parties and the nature of the occupation since it does not necessarily mean working an eight hour day or a five or six day week. If theworker must devote substantially full-time to the business of the person or persons for whom the services are performed, such person or persons havecontrol over the amount of time the worker spends working and, therefore, the worker is restricted from doing other gainful work. In addition, theworker provided his services on a continuous basis throughout the time period involved. A continuing relationship between the worker and the personor persons for whom the services are performed indicates that an employer-employee relationship exists. A continuing relationship may exist wherework is performed in frequently recurring although irregular intervals.Factors that illustrate whether there is a right to direct and control the financial aspects of the worker’s activities include significant investment,unreimbursed expenses, the methods of payment, and the opportunity for profit or loss. In this case, the worker did not invest capital or assumebusiness risks, and therefore, did not have the opportunity to realize a profit or incur a loss as a result of the services provided. The worker didprovide invoices with detailed information including open office hours, and his activities for an hourly rate of pay. Payment by the hour, week, ormonth generally points to an employer-employee relationship, provided that this method of payment is not just a convenient way of paying a lumpsum agreed upon as the cost of a job. The items provided by the worker such as a computer, cell phone, software, etc., are possessed by bothemployees and self-employed individuals and would not be considered a significant investment on which to incur a profit or loss.Factors that illustrate how the parties perceive their relationship include the intent of the parties as expressed in written contracts; the provision of, orlack of employee benefits; the right of the parties to terminate the relationship; the permanency of the relationship; and whether the servicesperformed are part of the service recipient’s regular business activities. There were no employee-type benefits; however the firm indicated that it hadextended a personal loan to the worker and then subsequently 'forgave' the loan against prior worker services. This is not indicative of an independentrelationship between the two parties. There was a written agreement; however, the firm's belief that the worker was an independent contractorpursuant to an agreement is without merit. For federal employment tax purposes, it is the actual working relationship that is controlling and not theterms of the contract (oral or written) between the parties.The worker was engaged as an executive director for one of the firm's business activities as indicated by the firm. When doing so, the worker was notengaged in an separate business venture. His services instead were essential to the firm's involvement in this aspect of its continuing operations.Integration of the worker’s services into the business operations generally shows that the worker is subject to direction and control. When the successor continuation of a business depends to an appreciable degree upon the performance of certain services, the workers who perform those servicesmust necessarily be subject to a certain amount of control by the owner of the business.Based on the above analysis, we conclude that the firm had the right to exercise direction and control over the worker to the degree necessary toestablish that the worker was a common law employee and not an independent contractor operating a trade or business.Please see Publication 4341 for guidance and instructions for firm compliance.



