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	enterFactsOfCase: The Worker submitted Form SS-8, without attachments, in connection to his work as Plant Manager for the Firm, a manufacturer of biodegradable organic products. Although the Worker provided services to the Firm from 2014 to 2018, the Worker’s FSS-8 only addressed services performed in 2018 – the year for which the Firm issued him Form 1099-MISC rather than Form W-2. Our research indicates the Firm issued the Worker W-2s for tax years 2015 through 2017. The Worker believes he was the Firm’s employee and should have been issued a W-2 for tax year 2018. The Firm submitted a responsive FSS-8 and attached a copy of the F1099-MISC it issued the Worker for tax year 2018. The Firm acknowledges the Worker was its Plant Manager from 2014 until the plant was closed for relocation on December 31, 2017. The Firm maintains the Worker became an independent contractor on January 1, 2018 because the Firm had no employees in 2018 pending its relocation and the Worker’s role shifted from Plant Manager to providing technical advice on dismantling and storing the plant equipment.  BEHAVIORAL CONTROL:In terms of training or instructing the Worker, the Firm states its President gave the Worker specific direction on goals to be achieved and the Worker’s assignments came directly from the Firm’s President (referred to as “the Firm” from here on). The parties agree the Worker determined the methods by which assignments were performed; they also agree the Worker was required to contact the Firm if problems or complaints arose and the Firm was responsible for the resolution of such issues. The Firm required the Worker to provide verbal reports.The Firm describes the Worker’s daily routine as, “contractor controlled own hours to meet tasks.” The Worker describes his daily routine as, “scheduling production runs and workforce hours,” and “work with both vendors and customers to deliver products on time.” The Firm didn’t respond to SS-8 Part II, question 7; the Worker states he was required to perform all work for the Firm at the Firm’s premises. The Firm states it required the Worker to attend meetings within the local area.  The Firm states it required the Worker to personally provide services. The parties agree the Worker would hire substitutes or helpers if needed but the Firm’s approval was required. The Firm states it paid any such substitutes or helpers and would reimburse the Worker if he paid them.   FINANCIAL:The parties agree the Worker didn’t lease equipment, space, or a facility. According to the Firm, the Worker incurred cell phone usage expenses while performing services for the Firm and the Firm reimbursed the Worker through a  cell phone allowance.  The Firm didn’t respond to SS-8 Part III, question 5 regarding the type of pay the Worker received; the Worker states the Firm paid him a salary and annual bonuses. The parties agree the Firm didn’t allow the Worker to a drawing account for advances. The Firm didn’t respond to SS-8 Part III, question 7 regarding whom customers paid; the Worker states customers paid the Firm. The Firm states it didn’t carry worker’s compensation insurance on the Worker, while the Worker states it did. The Firm responded “unknown” to the question of what economic loss or financial risk, if any, the Worker could incur beyond the normal loss of salary; the Worker doesn’t assert there was any such risk or loss. The parties agree the Worker established the level of payment for the services provided or products sold. RELATIONSHIP OF THE WORKER AND FIRM: The Firm didn’t respond to SS-8 Part IV, question 1, regarding what benefits, if any, it made available to the Worker. According to the Worker, the Firm provided paid vacations, sick pay, paid holidays, insurance benefits, and bonuses. The Firm states the relationship could be terminated by either party without incurring liability or penalty. The Firm responded “unknown” to the question of whether the Worker performed similar services for others during the relevant time period; the Worker states he didn’t. Responding to SS-8 Part IV, question 4, the Firm declares there was a “confidentiality and non-compete agreement” in place between the parties but didn’t provide us with copies of any such agreement. The Worker maintains there wasn’t a non-compete agreement between him and the Firm. For the limited purpose of this determination, we will accept as fact the Firm’s contention that there was a confidentiality and non-compete agreement in place between the parties. The parties agree the Worker wasn’t a union member and didn’t advertise. In response to the question of how it represented the Worker to its customers, the Firm replied, “not represented – plant shut down.” The Worker states the Firm represented him to customers as “employee.” The parties agree their working relationship ended when the Worker resigned. 
	enterAnalysis: In this case the Worker was a W-2 employee who’d been with the Firm for several years when the Firm changed his status to 1099-MISC independent contractor because the Firm was going to relocate and needed to shut down the plant. After the Firm made him an independent contractor, and apparently with no meaningful break in service, the Worker continued providing services to the Firm but with the focus now on dismantling and storing plant equipment in preparation for the Firm’s pending move. In effect, the Firm shifted the Worker’s assignment from managing the plant to disassembling the plant.  It’s important for workers and those who hire workers to understand that if their circumstances and behavior indicate an employer-employee relationship exists, any oral or written agreement, contract, or understanding between the parties that says the worker is an independent contractor must be disregarded when we determine worker classification for federal employment tax purposes. In this context, under the required common law standard, the actual working relationship between the parties is what matters. IRC 31.3121(d)-1(c). Applying this common law standard, we must disregard whatever agreement or understanding the Firm and Worker may have had that the Worker, until then an employee, would change into an independent contractor at midnight on 12/31/2017. This leaves us to examine the circumstances and behavior of the parties. The relationship of employer and employee generally exists when the person or entity the worker provides services on behalf of has the right to control and direct (1) what the worker does and (2) how the worker does it. It isn’t necessary for the person or entity to actively direct or control the worker, only for it to have the right to do so. Here, it’s not disputed that the Firm had the right to control and direct both what the Worker did and how he did it during the years it treated the Worker as an employee. When the Firm’s activities shifted from active manufacturing to relocation preparation, and the Firm started treating the Worker as an independent contractor for federal employment tax purposes, did the Firm continue to exercise its right to control and direct what the Worker did and how the Worker did it? The Firm provided the Worker’s assignments, gave him specific direction on Firm goals, and assumed responsibility for problem resolution. The Firm required the Worker to personally perform services. These facts indicate the Firm retained the right to direct and control the Worker to the extent necessary to ensure satisfactory job performance conducted in a manner acceptable to the Firm. The Firm’s choice to let the Worker determine the methods by which he carried out the Firm’s assignments shouldn’t be confused with the Firm’s right to direct and control. It’s reasonable to presume the Worker's experience as the Firm’s Plant Manager and his familiarity with the plant equipment, processes, and procedures may have resulted in the Firm not actively exercising its right to direct and control the Worker, but the facts support the reasonable conclusion that the Firm continued to retain the right to do so. These facts are highly indicative that the Firm’s and Worker’s employer-employee relationship continued. There is no evidence that on January 1, 2018 the Worker started providing services to the Firm through engagement in an independent enterprise. Rather, the services the Worker performed for the Firm, even if temporarily focused on preparing plant equipment for its relocation, remained an ongoing and necessary component of the Firm's ability to continue its manufacturing operations. Businesses relocate all the time; it isn’t reasonable to conclude that employees suddenly transform into independent contractors when they’re required to turn from their usual tasks to focus on packing up their employer’s equipment. As noted above, common law factors are considered when examining worker classification issues. Based on the facts presented and researched, this analysis under the common law concludes with the determination that the Firm had the right to exercise direction and control over the Worker to the degree necessary to establish that the Worker was a common law employee of the Firm during the relevant time period, and not an independent contractor operating a trade or business. Accordingly, the Worker is classified as an employee of the Firm for employment tax purposes.The Firm can obtain additional information related to worker classification at www.irs.gov; Publication 4341.



