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	enterFactsOfCase: The firm is in the business of providing theatre, dance and music productions.  The worker provided his services for the firm for the years 2013 through 2015 as a development manager.  The monies he received for the services he provided for the years 2013 and 2014 were reported on Forms 1099-MISC.    The worker was hired for the position after completing a job application.  The firm stated the worker was referred for the position.  The firm trained the worker at the beginning of the work relationship for customer service protocol and on the use of proprietary software.  He received instructions for connections/referrals, communication with the firm’s lawyer, insurance agent, and accountants.  The worker received his assignments directly from the firm and the firm and the worker determined the methods in which the assignments were performed.  The worker was required to complete reports listing cities/markets called upon for sales, grant applications, and completed G drive spread sheets.  All reports completed were the property of the firm.  The worker stated he provided his services Monday through Friday and occasional weekends when there was a local event or if an event called for representation.   The firm stated the worker had no set schedule and provided these services from his home.  The worker’s responsibilities included: providing customer service, event bookings, show sales, writing grants, soliciting funding, accounting, and training the staff.  He provided these services on the firm’s office premises, from his home and on various theatre premises.  The worker was required to attend grantor and recruitment meetings, for office staff and student interns.  He was responsible for pre/post event follow ups with venues used for performances.  If problems or complaints arose, as a result of the worker’s services, the firm was responsible for problem resolution.  He provided his services personally on the firm’s premises and various locations and it was understood that he would provide these services personally.  The firm stated that the workerindicated that he was an independent contractor.  A worker’s classification as an employee or an independent contractor is determined by the actual facts of the work relationship between the parties and is not something that can be chosen by the firm or the worker.  The firm provided all the necessary supplies and equipment the worker needed to provide his services such as; the computers, FAX, office space, the internet, and marketing supplies.  The worker was reimbursed for some business related expenses such as gas, tolls, parking, courier services and office supplies.  The worker did not lease any equipment and there were no significant business expenses incurred in the performance of his services.  The firm established the level of payment for the services the worker provided.  The worker stated he completed time sheets and he received an hourly wage plus commissions for his services.  The worker was eligible to receive sick pay and bonuses.  The worker did not maintain a business or business license to provide similar services for others.  All fax covers, marketing materials and business cards were provided by the firm and indicated that the worker was providing services for the firm and was not providing services for his own business.  He provided his services under the firm’s business name and was represented as the firm’s employee.  Both parties retained the right to terminate the relationship without incurring penalty or liability.  In fact, the relationship ended when the worker received a letter from the firm stating that his services were no longer required.  All equipment and reports were returned to the firm.       
	enterAnalysis: The firm trained the worker regarding the performance of his services.  Training a worker by requiring an experienced employee to work with the worker, by corresponding with the worker, by requiring the worker to attend meetings, or by using other methods, indicates that the person or persons for whom the services are performed want the services performed in a particular method or manner.  This is true even if the training was only given once at the beginning of the work relationship.  The establishment of set hours of work by the person or persons for whom the services are performed is a factor indicating control.  If the nature of the occupation makes fixed hours impractical, a requirement that workers be on the job at certain times is an element of control.  The firm retained the right, if necessary to protect their business interest, to determine or change the methods used by the worker to perform his assignments.  If a worker must perform services in the order or sequence set by the person or persons for whom the services are performed, that factor shows that the worker is not free to follow the worker’s own patterns of work.  Often, because of the nature of an occupation, the person or persons for whom the services are performed do not set the order of the services or set the order infrequently.  However, if the person or persons retain the right to control the order or sequence of the work, this is sufficient to indicate an employer-employee relationship.  The facts show that the worker was subject to certain restraints and conditions that were indicative of the firm’s control over the worker.  The worker rendered his services personally.  If the services must be rendered personally, presumably the person or persons for whom the services are performed are interested in the methods used to accomplish the work as well as in the results.  If the work is performed on the premises of the person or persons for whom the services are performed, that factor suggests control over the worker, especially if the work could be done elsewhere.  Control over the place of work is indicated when the person or persons for whom the services are performed have the right to compel the worker to travel a designated route, to canvass a territory within a certain time, or to work at specific places as required.  The worker’s services were under the firm’s supervision. The firm provided the worker with the necessary equipment and materials.  The fact that the person or persons for whom the services are performed furnish significant tools, materials, and other equipment tends to show the existence of an employer-employee relationship.  He did not have any financial investment in a business related to the services performed and could not have incurred a business profit or business loss in the performance of his services he provided for the firm. The worker provided his services under the firm’s name, and his work was integrated into the firm’s business and hours of operation.  The above facts do not reflect a business presence for the worker, but rather, strongly reflect the firm’s business.      Based on the common-law principles, the firm had the right to direct and control the worker.  The worker shall be found to be an employee for Federal tax purposes.   



