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	enterFactsOfCase: It is our usual practice in cases of this type to solicit information from both parties involved.  Upon the submission of the Form SS-8 from the worker, we requested information from the firm concerning this work relationship.  The firm responded to our request for completion of Form SS-8. From the information provided the firm is a small business that manages and rents two (2) vacation homes.  The firm directly managed all rental inquiries, reservations, taxes, and administration of these properties.  Based on guest departure schedules, the firm had varied cleaning needs for their properties and states they retained several individuals who have a background and expertise in cleaning.  When a reservation is secured, the various cleaning individuals are contacted and if they have availability and interest, they are given the cleaning appointment.  Often, the cleaning person will tweak the schedule to adjust the start time, day, or split between days based on their own availability.  The firm states the only training provided to these individuals is property orientation.  These individuals are expected to have the experience necessary to perform the tasks.  The worker was engaged in January 2013 under a written agreement to perform services as a cleaning and maintenance services person and client support coordinator.  The worker’s responsibilities were to clean a house to her discretion and address any maintenance needs that were present or identified by the guests.  The firm believes the worker was an independent contractor because she possessed like background in the hotel cleaning industry, she operated independently, she had 100% discretion to elect options per her availability, and she performed the same services for others.  The firm states the worker possessed comparable background of work experience and was only provided with a house orientation to familiarize herself with the properties.  The firm states the worker had 100% discretion to select/deselect cleaning opportunities based on her availability.  The worker was required to personally perform her services and the worker performed her services at the firm's vacation homes.  The worker split her time approximately equally between the properties.  The firm states the worker determined how she would complete her services.  If a cleaning issue or repair issue arose, the worker tried to resolve the situation on her own.  If the worker was unable to solve problems or complaints, she contacted the firm for their resolution.  The worker was required to submit invoices for payment of her services. These invoices were required to include the property where services were performed, the time it took to perform her services, a list of any problems or issues that arose, and how those issues were resolved.  The firm states the worker had no set routine or schedule.  The worker attended two (2) meetings with all cleaning contractors to orient them to the properties.  The firm hired the cleaning persons and the worker enlisted outside handyman services.  The firm states the worker paid helpers with a credit card they provided to her.  The firm states they and the worker negotiated an hourly rate for cleaning and a separate hourly rate for all maintenance activities.  Additionally, the firm states the worker negotiated a year-end bonus for guest satisfaction as measured by a satisfaction survey that they mailed after each guest departure.  The firm states initially the worker provided her own cleaning supplies but to ensure the vacation home guests had access to the necessary supplies, they purchased the majority of the supplies.  The firm states that often, the worker used her own tools to complete the job such as rakes, shovels, and vacuum.  The worker did incur expenses while performing services for the firm and she provided receipts to the firm for any expenses she incurred in order to be reimbursed for these expenses.  Midway through the work relationship, the firm states they provided the worker with a credit card to simplify the reimbursement process.  The firm states the worker performed similar services for others and the worker could perform like services for others without restriction.  The firm states the worker advertised her services.  
	enterAnalysis: As is the case in almost all worker classification cases, some facts point to an employment relationship while other facts indicate independent contractor status.  The determination of the worker’s status, then, rests on the weight given to the factors, keeping in mind that no one factor rules.  The degree of importance of each factor varies depending on the occupation and the circumstances. Evidence of control generally falls into three categories: behavioral control, financial control, and relationship of the parties, which are collectively referred to as the categories of evidence.  In weighing the evidence, careful consideration has been given to the factors outlined below.  Factors that illustrate whether there is a right to control how a worker performs a task include training and instructions.  In this case, the worker was experienced in this line of work and did not require training or detailed instructions from the firm.  The need to direct and control a worker and her services should not be confused with the right to direct and control.  Even when a company allows a worker considerable latitude in performing their services, the retention of the right to give instructions or directions, without exercising that right, is enough to make the worker an employee.  In many instances, this retention is indicated by the requirement that the worker provide the firm with frequent reports.  A manager and experienced worker are free and are expected to exercise his or her own judgment and initiative as to the operation or running of a project and is many times hired due to their experience and knowledge.  However, the worker’s position was that of a supervisory employee overseeing the firm’s properties acting for and on behalf of the firm and not that of an independent contractor acting for and on her behalf.  The firm was responsible for the quality of the work performed by the worker and for the satisfaction of their clients.  This gave the firm the right to direct and control the worker and her services in order to protect their financial investment, their business reputation, and their relationship with their clients.The firm states the worker performed her services 100% to her discretion.  Evidence presented in this case such as the firm’s operational guide and the contract between the firm and the worker indicates the worker was required to report to and to abide by the firm’s guidelines that they established.  The firm dictated what services the worker would perform and guided her as to how those services were to be performed.  The relationship between the firm and the worker was not just someone coming in and cleaning then leaving.  The firm states in their own materials that the primary focus of their management strategy is superior customer service and they strive to excel in all areas that they have direct control over; management, cleaning, and customer service.  The firm was very meticulous about how their properties were presented to their guests and they reserved the right to exercise compliance with their guidelines.  The payer’s statement that the worker performed services on an as-needed basis and therefore, an independent contractor is without merit as both employees and independent contractors are engaged when the needs of a business warrants.  A continuing relationship was established rather than a one-time transaction taking place.  A continuing relationship may exist where work is performed in frequently recurring although irregular intervals.  The existence of a continuing relationship indicates an employer/employee relationship was established.  The firm provided the worker with freedom of action as to when she performed her services by allowing her to change her start time, day which to perform services, or arrange to perform cleaning services split between days based on her availability. This in and of itself does not determine the worker’s status as an independent contractor.  The whole relationship needed to be analyzed to determine the worker’s correct employment tax status.  Factors that illustrate whether there is a right to direct and control the financial aspects of the worker’s activities include significant investment, unreimbursed expenses, the methods of payment, and the opportunity for profit or loss.  In this case, the worker did not invest capital or assume business risks, and therefore, did not have the opportunity to realize a profit or incur a loss as a result of the services provided.  While the worker occasionally provided her own hand tools, this is not considered a significant investment.  The term “significant investment” does not include tools, instruments, and clothing commonly provided by employees in their trade; nor does it include education, experience, or training.Factors that illustrate how the parties perceive their relationship include the intent of the parties as expressed in written contracts; the provision of, or lack of employee benefits; the right of the parties to terminate the relationship; the permanency of the relationship; and whether the services performed are part of the service recipient’s regular business activities.  In this case, the services performed by the worker were a necessary and integral part of the firm's business.  Both parties retained the right to terminate the work relationship at any time without incurring a liability. The firm states the worker provided similar services to others.  However, it is possible for a person to work for a number of people or firms concurrently due to financial need and the supporting oneself and be an employee of one or all of whom engages her.   Based on the above analysis, we conclude that the firm had the right to exercise direction and control over the worker to the degree necessary to establish that the worker was a common law employee, and not an independent contractor operating a trade or business.



