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	enterFactsOfCase: The firm is in the business of selling cemetery memorials and related products. The worker was engaged as a branch manager and salesman. He received a Form 1099-MISC for his services in 2012 through 2015; he continued to provide services in 2016 as well. There was a written agreement  indicating that he was both a branch manager and salesman.Both the firm and the worker agreed that the firm provided all training and instructions, specifically an initial 3-day training covering sales procedures and materials; on-going training was also provided as needed. The worker noted that he received leads from the firm as well as through obituaries and company-owned funeral homes. The firm indicated that the worker provided his own leads. The worker was responsible for calling potential customers from the firm’s office using their phone; he mailed flyers which were paid for and furnished by the firm. Both parties agreed that all orders were subject to and approved by the firm. The firm determined the worker’s territory although the firm noted that it was mutual. Each party indicated that the other determined the methods by which the assignments were performed. Both parties agreed that the worker would notify the home office if any problems or issues arose; however, the firm added that the worker would still be responsible for any resolutions. The worker submitted reports such as a monthly sales log, petty cash, and mileage; the firm noted that there were reports of sales calls with customers and the results. The worker’s routine consisted of typical daily business hours; he checked the post office box daily for mail, forwarded all bills to the firm, and wrote deposits/receipts from checks received. The firm noted that the worker set his own schedule and routine which varied depending on sales’ needs. The worker noted that he worked 100% of the time at the retail store; the firm noted he worked at the branch office, customers’ locations and cemeteries (approximately one third of his time for each.) Only the worker mentioned mandatory annual sales meetings. Each party indicated that the other would hire and pay any helpers if needed.  Both the firm and the worker agreed that the firm provided all the supplies, business cards, equipment, retail office and operating expenses as well as designs and price lists. The worker provided a cell phone and a vehicle. Both parties agreed that the worker was reimbursed for mileage. Both agreed that he was paid only commission but was guaranteed a monthly minimum paid bi-monthly. He was allowed a bi-weekly drawing account. Only the worker noted that all commissions were held in a draw account and paid on completion of the monument; however, the firm held all commissions and only paid the bi-weekly draw account, letting the account build yearly. Both parties agreed that the customer paid the firm; only the worker mentioned a risk if he made an error on the monument. The firm established the level of payment for services. Both the firm and the worker agreed that there were no benefits. The firm noted that any order would have to be paid completely before the entire commission would be paid to the worker. Any unpaid amount would be deducted from the final commission payment. The worker noted that he could not work for any competing company. Upon termination, a four year non-compete clause within 35 miles of a firm-owned location would be in effect. All advertising was placed and paid for by firm including business cards. Both parties agreed that the worker was represented as a branch manager and sales representative of the firm. The worker did not perform similar services for others. The relationship ended when the worker quit. 
	enterAnalysis: In determining whether an individual is an employee or an independent contractor under the common law, all evidence of both control and lack of control or independence must be considered. The relationship of the worker and the business must be examined. Facts that show a right to direct or control how the worker performs the specific tasks for which he or she is hired, who controls the financial aspects of the worker’s activities, and how the parties perceive their relationship should be considered. As is the case in almost all worker classification cases, some facts point to an employment relationship while other facts indicate independent contractor status. The determination of the worker’s status, then, rests on the weight given to the factors, keeping in mind that no one factor rules. The degree of importance of each factor varies depending on the occupation and the circumstances. Factors that illustrate whether there is a right to control how a worker performs a task include training and instructions. In this case, the firm retained the right to change the worker’s methods and to direct the worker to the extent necessary to protect its financial investment. The firm provided the worker with instructions such as his list of office duties and responsibilities. He received training initially as well. Training a worker by requiring an experienced employee to work with the worker, by corresponding with the worker, by requiring the worker to attend meetings, or by using other methods, indicates that the person or persons for whom the services are performed want the services performed in a particular method or manner. This is true even if the training was only given once at the beginning of the work relationship. The worker worked according to and dependent on  sales whether at the office, or off-site to meet the customers' needs. The establishment of set hours of work by the person or persons for whom the services are performed is a factor indicating control. If the nature of the occupation makes fixed hours impractical, a requirement that workers be on the job at certain times is an element of control. The worker submitted a variety of reports including all his sales' activities to the firm. A requirement that the worker submit regular or written reports to the person or persons for whom the services are performed indicates a degree of control.  In addition, the worker provided his services on a continuous basis throughout the time period involved. A continuing relationship between the worker and the person or persons for whom the services are performed indicates that an employer-employee relationship exists. A continuing relationship may exist where work is performed in frequently recurring although irregular intervals.  Factors that illustrate whether there is a right to direct and control the financial aspects of the worker’s activities include significant investment, unreimbursed expenses, the methods of payment, and the opportunity for profit or loss. In this case, the worker did not invest capital or assume business risks, and therefore, did not have the opportunity to realize a profit or incur a loss as a result of the services provided. The firm provided the office as well as all the equipment and supplies needed for its operation. The worker paid no rent for use of the firm's office and was paid commission only with a guaranteed monthly minimum. Workers are assumed to be employees if they are guaranteed a minimum salary or are given a drawing account of a specified amount that need not be repaid when it exceeds earnings. In addition, a person who can realize a profit or suffer a loss as a result of his or her services is generally an independent contractor, while the person who cannot is an employee. “Profit or loss” implies the use of capital by a person in an independent business of his or her own. The risk that a worker will not receive payment for his or her services, however, is common to both independent contractors and employees and, thus, does not constitute a sufficient economic risk to support treatment as an independent contractor.  If a worker loses payment from the firm’s customer for poor work, the firm shares the risk of such loss. Control of the firm over the worker would be necessary in order to reduce the risk of financial loss to the firm. The opportunity for higher earnings or of gain or loss from a commission arrangement is not considered profit or loss.  Factors that illustrate how the parties perceive their relationship include the intent of the parties as expressed in written contracts; the provision of, or lack of employee benefits; the right of the parties to terminate the relationship; the permanency of the relationship; and whether the services performed are part of the service recipient’s regular business activities. There were no benefits. There was a written agreement which included non-compete language. The worker’s services as the firm’s branch manager and as a salesman were not an indication that the worker was operating a separate business venture.  Instead, his services were part of the essential and necessary activities of the firm's business operations. Integration of the worker’s services into the business operations generally shows that the worker is subject to direction and control. When the success or continuation of a business depends to an appreciable degree upon the performance of certain services, the workers who perform those services must necessarily be subject to a certain amount of control by the owner of the business. Based on the above analysis, we conclude that the firm had the right to exercise direction and control over the worker to the degree necessary to establish that the worker was a common law employee and not an independent contractor operating a trade or business.   Please see Publication 4341 for guidance and instructions for firm compliance.    



