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	enterFactsOfCase: CASE FACTS: The firm's business deals with event production and marketing consultation. The worker stated she was engaged by the firm as a nanny from 02/2019 to 4/2020. The firm stated the worker was hired as a personal assistant to the owner of the firm. According to the firm, the worker was able to accept tasks from the firm based on her availability and complete those tasks as she felt appropriate. Therefore, her treatment as a sub-contractor was correct. The worker submitted a Form SS-8 after received a Form 1099-Misc from the firm. The firm replied with a Form SS-8.The worker completed an application for the job. According to the worker, she was given instructions daily from the firm. She was told of the children's activities, and any errands she was to complete. However, the firm indicated no training or instructions were given to the worker. The firm stated they would call the worker to see if the worker was available and interested in the assignment. The worker asserted she received her work assignments via text, phone, or email. The parties disagree on who determined the methods by which those assignments were performed. The worker specified it was the firm whereas the firm stated it was the worker.  Both parties agree the firm was responsible for problem resolution. The worker describes her daily schedule as receiving any special instruction from the firm if needed. She would pick up the children form school and take them to any scheduled activities they may have had or take them home. She would care for the children at their home and do any additional chores asked of her. Her day typically started around 2:00 pm and end around 8:00 or 9:00 pm. She would sometimes stay later if the owner of the firm was going to be late.  Comparatively, the firm stated the worker daily routine was dependent on the worker's availability. Her schedule could vary on a week-to-week basis or on a day-to-day basis. The worker received regular remunerations for her services. Both parties agree all services were performed on the firm's premises. The worker was not required to attend meetings. The relationship between the parties was continuous, as opposed to a one-time transaction. The nature of this relationship contemplated that the worker would perform the services personally. The worker worked exclusively and on a continuing basis for the firm. The hiring and paying of substitutes were not applicable in this case. The firm asserted they did not provide the worker with any supplies, equipment or materials needed to perform the services. They also indicated the worker provided her own cell phone, computer, and her own personal vehicle. However, the worker specified she was given a company credit card from the firm to buy groceries. She did agree that she provided her own vehicle. The worker did not lease equipment. She was paid an hourly wage. The firm did not allow the worker a drawing account, or advances against anticipated earnings. The firm's customers paid the firm. The firm did not carry worker's compensation insurance on the worker. The worker did not have a substantial investment in equipment or facilities used in the work and did not assume the usual business risks of an independent enterprise.  The worker was not eligible for sick pay, vacation pay, health insurance, or bonuses. According to the firm, the worker was required to give notice of intent to end her contract and was responsible for damages to cover expenses more than her hourly wage.  The firm required 7 days' notice of intent to cancel. The worker was not a member of a union. According to internal research, the worker did not perform similar services for others. She did not advertise her services to the public or maintain an office, shop, or other place of business. The relationship between the parties ended due to COVID-19. The information submitted on the Form SS-8 and the internal research conducted provided enough information to provide a determination for this case.  The facts of the case indicate that the firm had the right to control the worker.
	enterAnalysis: Generally, the relationship of employer and employee exists when the person for whom the services are performed has the right to control and direct the individual who performs the services, not only as to what is to be done, but also how it is to be done.  It is not necessary that the employer actually direct or control the individual, it is sufficient if he or she has the right to do so.  In determining whether an individual is an employee or an independent contractor under the common law, all evidence of both control and lack of control or independence must be considered.  We must examine the relationship of the worker and the business.  We consider facts that show a right to direct or control how the worker performs the specific tasks for which he or she is hired, who controls the financial aspects of the worker's activities, and how the parties perceive their relationship.  The degree of importance of each factor varies depending on the occupation and the context in which the services are performed.A continuing relationship was established rather than a one-time transaction taking place.  A continuing relationship may exist where work is performed in frequently recurring although irregular intervals.  The existence of a continuing relationship indicates an employer/employee relationship was establishedIf the services must be rendered personally, presumably the person or persons for whom the services are performed are interested in the methods used to accomplish the work as well as in the results.Payment by the hour, week, or month generally points to an employer-employee relationship, provided that this method of payment is not just a convenient way of paying a lump sum agreed upon as the cost of a job. In such instances, the firm assumes the hazard that the services of the worker will be proportionate to the regular payments. This action warrants the assumption that, to protect its investment, the firm has the right to direct and control the performance of the workers.Usually, independent contractors advertise their services and incur expenses for doing so. In this case, the worker not only did not advertise her services, but she filled out an application for the job. This is a strong indicator that the worker is not an independent contractor.  Based on the common-law principles, the firm had the right to direct and control the worker. The worker shall be found to be an employee for Federal tax purposes. The firm can obtain additional information related to worker classification online at www.irs.gov; Publication 4341



